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1 

STATEMENT OF IDENTITIES AND INTERESTS OF AMICI CURIAE 

Amici curiae are nine Michigan public universities.  These universities 

represent a broad cross-section of Michigan public institutions of higher education.  

They vary in size and differ in their history, traditions, academic programs, and 

research emphases.  Although their campuses are situated in different geographic 

regions encompassing the entire state—north to south, east to west—these diverse 

institutions share the concerns expressed in this brief.   

Central Michigan University (―CMU‖) was established in 1892 and has an 

enrollment of over 28,000 students, with over 21,000 students on its main campus 

in Mt. Pleasant.  CMU offers more than 200 degree granting programs at the 

bachelor, master, specialist, and doctoral levels within its eight colleges, including 

its College of Business Administration; College of Communication and Fine Arts; 

College of Education and Human Services; College of Humanities and Social and 

Behavioral Sciences; College of Science and Technology; The Herbert H. and 

Grace A. Dow College of Health Professions; College of Graduate Studies; and the 

recently established College of Medicine. 

Grand Valley State University (―GVSU‖) was established in 1960 and 

currently operates nine campuses across western Michigan, with its main campus 

in Allendale.  GVSU offers 200 areas of study, including 77 undergraduate majors 

and 28 graduate programs, with a current enrollment of roughly 24,400 students. 
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Michigan State University (―MSU‖) was founded in 1855 in East Lansing 

and is the nation‘s premier land-grant university.  MSU enrolls over 47,131 

students (Fall 2010) from all 83 counties in Michigan, all 50 states in the United 

States, and 130 other countries.  MSU offers more than 200 programs of 

undergraduate, graduate, and professional study in 17 degree-granting colleges, 

and more than 260 study abroad programs on all continents and in more than 60 

countries.  MSU‘s professional schools include a law school and MSU is the only 

university in the country with three medical schools on campus, graduating 

allopathic (MD) and osteopathic (DO) physicians, as well as veterinarians (DVM).  

Northern Michigan University (―NMU‖) was founded in 1899 and is located 

in Marquette.  NMU offers approximately 200 major programs in degree areas 

ranging from the certificate level to the post master‘s degree to roughly 9,400 

students. 

Oakland University (―OU‖) was founded in 1959 and is located in 

Rochester.  OU currently enrolls nearly 19,000 students in 132 bachelor degree 

programs and 117 graduate degree and certificate programs. 

Saginaw Valley State University (―SVSU‖) was founded in 1963 and enrolls 

roughly 10,500 students.  SVSU offers approximately 69 undergraduate and 13 

graduate and certification programs at three campuses across eastern and mid-
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Michigan.  Its main campus is situated in University Center, which is located 

between Saginaw and Bay City. 

 The University of Michigan ("UM") was founded in 1817 and enrolls 

approximately 58,000 students at three campuses, including the main Ann Arbor 

campus and satellite campuses in Flint and Dearborn.  In its 2009-2010 fiscal year, 

UM offered 998 academic programs including:  431 bachelor's degree programs, 

52 post-baccalaureate certificate programs, 313 master's degree programs, 49 post-

master‘s certificate programs, 133 doctor‘s degree programs, 15 first-professional 

degree programs, and five first-professional certificate (post-degree) programs 

from four professional programs, including medical, law, business, and dental 

schools. 

Wayne State University (―WSU‖) was founded in 1933.  WSU enrolls 

roughly 33,000 students at eight campuses and extension centers across 

southeastern Michigan and Port Huron, with its main campus in Detroit.  WSU 

offers more than 350 academic programs, including 126 bachelor's degree 

programs, 139 master's degree programs, 60 doctoral degree programs and 30 

certificate, specialist, and professional programs, including a medical and law 

school. 

Western Michigan University (―WMU‖) was founded in 1903.  WMU 

enrolls more than 25,000 students at the University‘s main campus in Kalamazoo 
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and regional locations in seven other Michigan cities.  WMU offers more than 230 

academic programs, including 140 bachelor‘s degree programs, 69 master‘s degree 

programs, 29 doctoral degree programs and one specialist program. 

Like Eastern Michigan University (―EMU‖), amici are public universities 

who are subject to the First Amendment.  At the same time, these amici enjoy their 

own constitutionally-protected rights and freedoms ensured by the First 

Amendment.  In fact, the Supreme Court has long recognized its responsibility to 

safeguard the academic freedom guaranteed to public universities, as ―a special 

concern of the First Amendment.‖  Regents of the Univ. of Michigan v. Ewing, 474 

U.S. 214, 226 (1985) (citing Keyishian v. Bd. of Regents of Univ. of New York, 385 

U.S. 589, 603 (1967)). 

This court‘s decision could have a significant impact on the first amendment 

academic freedoms guaranteed to the undersigned amici.  As will be discussed, 

adoption of the principle for which Appellant Julea Ward advocates would have a 

dramatic and deleterious effect on amici and the manner in which they design their 

academic programs, administer their curricula, and educate their students.  Amici 

respectfully submit this brief because of these concerns and in an effort to assist 

the court in the proper analysis and resolution of the case before it. 
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SOURCE OF AUTHORITY TO FILE 

 Amici file this brief pursuant to Fed. R. App. P. 29(a) and state that all 

parties to this matter have consented to the filing of this brief. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

Appellant Julea Ward (―Appellant‖) was enrolled in the Master‘s Degree 

program in counseling (―the Program‖) at Eastern Michigan University (―EMU‖)
1
.  

The Program has a variety of essential academic requirements that all students 

must complete satisfactorily to earn the Master‘s Degree.  During the required 

counseling Practicum, Appellant refused to counsel a gay man because of her 

religious beliefs.  EMU determined that by this conduct Appellant failed to meet 

the requirements of the curriculum.  Thereafter, Appellant expressed an 

unwillingness to counsel anyone whose values or lifestyle were at odds with her 

religious beliefs on an ongoing basis, as well as a clear unwillingness to remediate 

her failure to meet the ethical and academic requirements of the Program by 

learning how to successfully counsel clients whose value systems may differ from 

hers.  Because Appellant refused to meet the standards of the Program, EMU 

dismissed her from the Program.  Appellant contends that, because she would refer 

to another counselor those clients whose value systems may differ from hers, she 

complied with her ethical and academic obligations under the Program and within 

the counseling profession.    

                                                 
1
 Amici rely upon and adopt by reference the comprehensive statement of facts set 

forth in the Brief of Defendants-Appellees/Cross-Appellants and only restate those facts 

most relevant to the specific points of discussion made herein. 
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If this case turned on a simple disagreement over whether a student fulfilled 

a curricular requirement, it might not involve the interests of amici curiae.  But a 

much broader and more important issue is implicated.  Fundamentally, this case 

raises the question of whether universities have the freedom to determine their own 

curricula or whether they must fashion their curricular requirements around the 

religious, political, social, philosophical, and ideological beliefs and expressions of 

each and every student.   

The district court rightly concluded that Appellant does not have a 

constitutional right to interfere with the Program curriculum established by EMU 

by demanding that she be allowed to set her own standards for counseling clients 

in the Practicum clinic and that Appellant‘s refusal to attempt to learn to counsel 

all clients within their own value systems is a failure to complete an academic 

requirement of the Program.  (ECF 139, at 25-26)
2
 

The district court‘s ruling in this case is fully consistent with the body of 

federal case law which has routinely upheld the right of public universities to 

determine their curricula based on legitimate pedagogical concerns and of 

university faculty and administrators to determine, in the exercise of their 

constitutionally-protected discretion, whether a particular student has fulfilled 

those curricular requirements.  Courts have repeatedly acknowledged that the 

                                                 
2
 Citations to ECF pages are to the page referenced in the document‘s header (e.g., at 25-

26 of 48). 
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judiciary should avoid second-guessing a school‘s academic decision-making.  

And courts have therefore consistently afforded universities broad leeway in 

formulating and applying their academic requirements—even when those 

requirements turn out to be at odds with some students‘ religious views.  A 

contrary approach would deprive institutions of higher education of their academic 

freedom and would prevent them from developing curricula built around 

pedagogical goals and judgments rather than around the belief systems of 

individual students. 

Appellant‘s claim is that a university cannot require a student to satisfy 

curricular requirements—including those validated by the relevant accrediting 

bodies—if the student believes that doing so would require the student to violate 

his or her personal religious beliefs.  A favorable ruling on such a claim could have 

far-reaching and dire effects on public colleges and universities across the nation.  

It could deprive those institutions of their ability to determine, administer, and 

enforce their own academic requirements.  It could subject countless academic 

programs to judicial oversight and interference.  It could leave universities with the 

equally unattractive alternatives of remaining accredited but risking a violation of 

the Constitution, or abandoning the curriculum in favor of individual students‘ 

religious views but risking a loss of accreditation.  It could require universities to 

dilute their curricular requirements to the point that they would not possibly offend 
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any student of any faith or, by logical extension, any student who held any 

political, philosophical, social or ideological viewpoint protected by the First 

Amendment.  And it could effectively grant each student the right to dictate to 

his/her academic program(s) the curricular standards that should apply to them. 

In sum, the principle for which Appellant advocates is not just erroneous, it 

is dangerous.  It meddles with one of the most successful experiments in the 

history of our nation—public higher education—by undermining one of its 

essential tenets:  the academic freedom to determine curriculum.     

Amici curiae therefore respectfully urge this court to reject Appellant‘s 

invitation to change the longstanding course of constitutional law and AFFIRM the 

decision of the district court in its entirety. 

ARGUMENT 

For generations, the Supreme Court has recognized that our nation is deeply 

committed to safeguarding academic freedom, which is of transcendent value to all 

of us and not merely the teachers involved.  Keyishian, 385 U.S. at 603.  The 

classroom is peculiarly the ―marketplace of ideas‖.  Id.  It is the business of a 

university to provide: 

. . . that atmosphere which is most conducive to speculation, 

experiment, and creation.  It is an atmosphere in which there prevail 

―the four essential freedoms of a university – to determine for itself on 

academic grounds who may teach, what may be taught, how it shall be 

taught, and who may be admitted to study. 
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Sweezy v. New Hampshire, 354 U.S. 234, 263 (1957). 

 

 This case concerns the second and third of these freedoms:  the freedom of a 

university to determine what will be taught and how it shall be taught. 

 Consistent with a university‘s academic freedom to determine the 

curriculum of study and how students will participate in that curriculum, the case 

law on this issue makes very clear that a university does not violate the First 

Amendment when it regulates speech or other expressive activities relative to its 

required curriculum.  Moreover, a university‘s freedom to regulate a student‘s 

curriculum-related expression or speech is not diminished by an allegation that the 

regulation is incompatible with a student‘s religious beliefs. 

I. EMU IS ENTITLED TO REGULATE THE CURRICULUM-

RELATED SPEECH OF ITS STUDENTS, INCLUDING 

APPELLANT. 

 

An integral part of the Program is the teaching of relevant professional 

ethical standards.  The relevant ethical standards are derived from the Code of 

Ethics of the American Counseling Association (―ACA‖), which is the primary 

governing body of the counseling profession into which the Program graduates its 

Case: 10-2100   Document: 006110869857   Filed: 02/11/2011   Page: 14



11 

students, as well as the Ethical Standards of the American School Counselor 

Association (―ASCA‖)
 3
.   

EMU has reprinted the ACA Code of Ethics in its entirety in the Program‘s 

Student Handbook.  It addresses a variety of issues and makes clear that a 

counselor must not impose his or her own feelings and values upon a client and 

must not discriminate against clients in any regard, including on the basis of the 

client‘s sexual orientation.  EMU explains in its Student Handbook that all students 

enrolled in the Program are expected to be familiar with these ethical rules.  It 

states that discussion of ethical issues will be maintained throughout the Program 

curriculum.  The Program thereby incorporates the ACA Code of Ethics as well as 

other ethical standards for the profession into its curriculum, particularly with 

respect to practicum courses where students are functioning as practicing 

counselors.
4
   

                                                 
3
 Brief of Defendants-Appellees at 9-13, sets forth in great detail the ethical 

codes of conduct, accreditation requirements, and government regulations that the 

Program is bound by and which have thus become curricular requirements of the 

Program. 

 
4
 This is a common curricular approach in many fields for at least two critical 

reasons: 

First, accrediting agencies often require incorporation of codes of ethics into 

programs of professional instruction.  Indeed, many fields incorporate 

consideration of the relevant ethical standards across the curriculum so that every 

class includes at least some consideration of these issues. 
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After completing certain classroom prerequisites in the Program, Appellant 

enrolled in the required Practicum course.  The Practicum provided a clinical 

setting in which students would acquire practical, hands-on experience, in 

counseling real clients, under the supervision of EMU‘s counseling faculty, who 

are licensed counseling professionals.  It is intended to round out the student‘s 

education in the Program, satisfy the Program‘s accreditation requirements, and 

give the faculty an opportunity, both academically and experientially, to assess 

each student‘s suitability for the counseling profession.   

It is well-documented in this case and does not appear to be in dispute that, 

notwithstanding the ethical standards incorporated into the Program curriculum, 

Appellant refused, based upon her religious convictions, to counsel a client in the 

Practicum who identified as homosexual.  It is also undisputed that—when the 

Program faculty later discussed her unwillingness to counsel this client—Appellant 

made clear that, going forward, she would not, under any circumstances, counsel 

any homosexual client about relationship issues.  (ECF 139, at 31)  EMU then 

                                                                                                                                                             

Second, most codes of ethics are not mere lists of optional considerations but 

rather set mandatory standards that reflect the foundational principles of the 

profession in which the students will ultimately work.  Institutions of higher 

education recognize that experience applying those codes in the context of actual 

clinical work has substantial, perhaps indispensible, educational value.  Certainly, 

an educational program which does not ―teach to‖ the ethical and professional 

standards which govern the profession its students hope to enter upon graduation 

does its students a great disservice, leaving them unprepared to practice within the 

structure and confines of the ethical requirements of their chosen field. 
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offered Appellant a remediation plan through which she could learn to counsel all 

clients within their own values systems without imparting her values and beliefs.  

She rejected this plan out-of-hand.  (ECF 139, at 26)  Appellant requested a formal 

hearing, at which she maintained that she would not counsel homosexuals
5
 but 

would refer them to another counselor.  Appellant also asserted reparative therapy 

(targeted at changing a homosexual individual‘s sexual orientation) as an 

acceptable option to provide in the counseling setting
6
.  EMU thereafter dismissed 

Appellant from the Program based upon her stated refusal to counsel an entire 

class(es) of people.  (ECF 139, at 15) 

Appellant attempts to cast the professional ethical standards incorporated 

into the Program curriculum as an unconstitutional speech code.  The District 

Court correctly determined, however, that the ethical standards identified in the 

Program Handbook were not a speech code, but rather ―an integral part of‖ the 

Program curriculum.  (ECF 139, at 15)  Appellant failed to conduct herself in 

accordance with those standards by accepting clients for counseling in the 

Practicum without discrimination.  Despite being given the opportunity to 

remediate, she asserted that she would not in the future adjust her conduct to 
                                                 
5
 At this hearing, Appellant expanded the classes of person to whom she could not provide 

counseling services to include persons in a heterosexual relationship who were involved in 
unmarried sexual relations, and persons considering voluntary termination of a pregnancy.  Brief 
of Defendants-Appellees at 19, 22.  Whether Appellant offered these examples to, and how she 
believed they would, mitigate her unwillingness to provide counseling to homosexual individuals 
is not clear. 
6
 Reparative therapy is the subject of substantial debate within the counseling profession and is 

not endorsed by the ACA.   
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comport herself in accordance with the requirements of the Program curriculum as 

stated in the ethical rules provided in the Program Student Handbook.  EMU‘s 

decision to dismiss Appellant for failing to meet the academic requirements 

established by the Program‘s ethical standards does not violate the First 

Amendment—it upholds the credentialing stewardship with which EMU is 

entrusted. 

Educators do not offend the First Amendment by exercising editorial control 

over the style and content of student speech in school-sponsored expressive 

activities so long as their actions are reasonably related to legitimate pedagogical 

concerns.  Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 273 (1988).  The 

Hazelwood Court distinguished between a student‘s personal expressive activities 

and school-sponsored expressive activities which may be perceived by members of 

the public as bearing the imprimatur of the school.  Id. at 271.  The Court 

determined the latter to be part of the school curriculum.  Thus, a principal‘s 

decision to remove certain copy from the school newspaper did not violate the First 

Amendment.  Id.  The Court reasoned that educators are entitled to exercise a 

greater degree of control over school-sponsored speech to assure that participants 

learn whatever lessons the activity is designed to teach, and that the views of the 

individual speaker are not erroneously attributed to the school.  Id. (emphasis 

added) 
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There are many lessons fundamental to training as a school counselor that 

EMU‘s nondiscrimination policy teaches.  Counseling, at its core, requires a 

relationship of trust developed by the counselor through conveying to the client a 

nonjudgmental attitude, empathy, and understanding.  It can only be successful 

where an accepting, safe, and confidential environment is established between the 

counselor and client.  The client comes to the counselor in need of assistance and 

so it is the counselor‘s professional responsibility to conduct herself in a manner 

that fosters these goals.  Adherence to EMU‘s nondiscrimination policy achieves 

exactly this end as it causes the student to develop the skills—to learn the lesson of 

how—to effectively interact with clients whose life experiences, value systems, 

priorities, fears, and/or desires are different than those of the student-counselor.  

Students in the Program are to apply the nondiscrimination policy in their 

coursework in a mandatory Practicum course, under the supervision of EMU‘s 

faculty who are, themselves, licensed counselors.  When put into context, it is 

virtually impossible to conclude that implementation of EMU‘s nondiscrimination 

policy in the Practicum setting could be anything other than a school-sponsored 

activity. 
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Appellant attempts to distinguish her case from Hazelwood, by arguing that 

Hazelwood is not applicable in a university setting and only applies to K-12 

schools.  Appellant is incorrect and Hazelwood has been held to articulate the 

standard for reviewing a university‘s assessment of a student‘s academic work.  

Brown v Li, 308 F.3d 939, 949 (9
th
 Cir. 2002). 

Relying upon Hazelwood, this court has held that a teacher‘s refusal to 

accept a research paper on the life of Jesus Christ and her decision to give the 

student a ―zero‖ for failing to write on another topic does not violate the student‘s 

First Amendment interests.  Settle v Dickson County Sch. Dist. Bd., 53 F.3d 152 

(6
th

 Cir. 1995).   The court reasoned: 

Where learning is the focus, as in the classroom, student speech may 

be even more circumscribed than in the school newspaper or other 

open forum. So long as the teacher limits speech or grades speech in 

the classroom in the name of learning and not as a pretext for 

punishing the student for her race, gender, economic class, religion or 

political persuasion, the federal courts should not interfere. 

. . . .  

[I]t is the essence of the teacher's responsibility in the classroom to 

draw lines and make distinctions-in a word to encourage speech 

germane to the topic at hand and discourage speech unlikely to shed 

light on the subject. Teachers therefore must be given broad discretion 

to give grades and conduct class discussion based on the content of 

speech. Learning is more vital in the classroom than free speech. 

 

Id. at 155-156.   

Notably, in her concurring opinion in Settle, Judge Batchelder stated 
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The bottom line is that when a teacher makes an assignment, even if 

she does it poorly, the student has no constitutional right to do 

something other than that assignment and receive credit for it.  It is 

not necessary to try to cram this situation into the framework of 

constitutional precedent, because there is no constitutional question.   

 

Id. at 158 (Batchelder, A., concurring).   

 

 By this analysis, Appellant should not even be able to state a claim of a 

constitutional violation by EMU.  The Practicum faculty assigned Appellant the 

task of counseling any client that was presented to her on a nondiscriminatory 

basis.  Appellant declined to do this in the first instance when a person identifying 

as homosexual was scheduled to meet with her, and she then stated with certainty 

that she would not abide by this curricular requirement with regard to any future 

client who may have been scheduled for a counseling session with her.  If 

Appellant made this choice only after she became a licensed, practicing counselor, 

she would have done so putting her own licensure and professional standing at 

risk; however, her failure to abide the nondiscriminatory ethical standards set by 

her profession in the Practicum was a failure to complete a required assignment 

made by her faculty. 

Another circuit court has concluded that Hazelwood and Settle  

. . . lead to the conclusion that an educator can, consistent with the 

First Amendment, require that a student comply with the terms of an 

academic assignment. Those cases also make clear that the First 

Amendment does not require an educator to change the assignment to 

suit the student's opinion or to approve the work of a student that, in 

his or her judgment, fails to meet a legitimate academic standard. 
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Rather, as articulated by Hazelwood, ―educators do not offend the 

First Amendment by exercising editorial control over the style and 

content of student speech in school-sponsored expressive activities so 

long as their actions are reasonably related to legitimate pedagogical 

concerns.‖ (citation omitted) 

 

Brown, 308 F.3d at 949. 

 The Practicum was a school-sponsored activity and a required part of the 

Program curriculum.  Thus, EMU was under no obligation to change the Practicum 

assignment, which required Appellant to treat all clients who present for 

counseling in a nondiscriminatory manner, to suit Appellant‘s opinions or beliefs.  

Nor was EMU required to approve Appellant‘s plan to refer to another counselor 

the entire classes of clients whose lifestyles did not comport with her value system.  

EMU is simply not required to accept alternatives to its mandated curricular 

requirements, as proposed by students.  See Axson-Flynn v. Johnson, 356 F.3d 

1277, 1291-92 (10
th
 Cir. 2004) (noting that Hazelwood ―does not require that the 

[restrictions placed upon a student‘s school-sponsored speech] be the most 

reasonable or the only reasonable limitations, only that they be reasonable. 

[internal citation omitted]. The school's methodology may not be necessary to the 

achievement of its goals and it may not even be the most effective means of 

teaching, but it can still be ‗reasonably related‘ to pedagogical concerns. A more 

stringent standard would effectively give each student veto power over curricular 

requirements, subjecting the curricular decisions of teachers to the whims of what a 
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particular student does or does not feel like learning on a given day.  This we 

decline to do.‖) 

 In fact, Appellant demonstrates a fundamental lack of understanding of the 

nature of counseling when she argues that a practice of referring clients who 

present issues at odds with her religious beliefs is a satisfactory substitute for 

mastering the nondiscrimination policy mandated by the Program and her chosen 

profession‘s ethical standards.  Counseling, by its nature, relies upon a uniquely 

personal relationship between the counselor and client.  The relationship with each 

client is unique to itself and there is no way for a counselor to predict how or on 

what timeline that relationship will evolve.  Nor can the guilt, shame, insecurities, 

or basic emotional health of a client be known to the counselor at the outset of the 

relationship.  Presented with the uncertainties of the client‘s emotional health at the 

outset of the counseling relationship, a significant part of the counselor‘s job is to 

withhold judgment and seek to help the client achieve a healthy state of 

psychological well-being. 

 It is entirely possible, if not probable, that a client wrestling with his/her 

sexual orientation, an extra-marital sexual relationship, or an unwanted pregnancy 

would not disclose these matters to a counselor until a sufficient period of time has 

passed and trust has been established between counselor and client.  Untold harm 

could be inflicted upon a client who, having entrusted such highly personal and 
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emotionally charged information to his/her counselor, is rejected by that counselor 

and handed off to another, only to begin the process of trying to establish a sense 

of trust and safety with the new counselor.  The risk of harm is made all the more 

likely by the fact that Appellant‘s presumed explanation of the need for a referral 

to another counselor will include some element of ―you don‘t share my value 

system,‖ thereby reinforcing whatever shame and emotional insecurity the client 

may already be struggling to manage.  It is a legitimate pedagogical concern for 

EMU to want its counseling students to learn how to interact with clients in a 

manner that does not inflict any greater harm upon the client.
7
 

 In Brown, a state university refused to approve a graduate student‘s thesis 

based upon certain profane and inappropriate ―disacknowledgements‖ he made in a 

separate section of the thesis.  The rules governing the content and structure of 

master‘s theses were contained in the school‘s Graduate Student’s Handbook, 

which included the instruction that a thesis which ―fails to address disciplinary 

and/or departmental standards‖ should not be approved for publication.  Brown, 

308 F.3d at 942-43.  The court concluded that the institution‘s decision not to 

approve the student‘s thesis with the inclusion of his disacknowledgements did not 

violate the First Amendment.  The court reasoned 

                                                 
7
 Recall also that Appellant chose to pursue the Program‘s ―school counseling tract‖ 

which would enable her to continue working in a public high school environment.  In this era of 
public school budget woes, Appellant‘s blithe confidence that she could simply ―refer‖ a 
student/client to another counselor is questionable.  It is all too possible that Appellant may be 
the only licensed professional available to counsel all students at her school.   
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. . . under the Supreme Court's precedents, the curriculum of a public 

educational institution is one means by which the institution itself 

expresses its policy, a policy with which others do not have a 

constitutional right to interfere. Downs v. L.A. Unified Sch. Dist., 

228 F.3d 1003, 1015-16 (9
th
 Cir. 2000), cert. denied, 532 U.S. 994, 

121 S. Ct. 1653, 149 L. Ed. 2d 636 (2001) (emphasis added). The 

Supreme Court's jurisprudence does not hold that an institution's 

interest in mandating its curriculum and in limiting a student's speech 

to that which is germane to a particular academic assignment 

diminishes as students age. Indeed, arguably the need for academic 

discipline and editorial rigor increases as a student's learning 

progresses. 

 

To the extent that the Supreme Court has addressed the difference 

between a university's regulation of curricular speech and a primary or 

secondary school's regulation of curricular speech, it has implied that 

a university's control may be broader. It has done so in its cases 

recognizing the doctrine of university professors' academic freedom, a 

doctrine that encompasses ―the idea that universities and schools 

should have the freedom to make decisions about how and what to 

teach.‖ (citation omitted) 

 

Id. at 951. 

 The Brown court went on to explain that the academic freedom guaranteed a 

university to determine how and what to teach specifically includes the ability to 

mandate the viewpoint from which a student must present his/her curriculum-

related speech 

Hazelwood and Settle establish that-consistent with the First 

Amendment-a teacher may require a student to write a paper from a 

particular viewpoint, even if it is a view-point with which the student 

disagrees, so long as the requirement serves a legitimate pedagogical 

purpose. For example, a college history teacher may demand a paper 

defending Prohibition, and a law-school professor may assign students 

to write ―opinions‖ showing how Justices Ginsburg and Scalia would 

analyze a particular Fourth Amendment question. In this case, the 
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thesis committee was entitled to require that the acknowledgments 

section (if it were included) recognize those who made a positive 

contribution to Plaintiff's education. Such requirements are part of 

the teachers' curricular mission to encourage critical thinking (in 

the hypothetical examples) and to conform to professional norms (in 

this case).  Emphasis added. 

Id. at 953.  See also Axson-Flynn, 356 F.3d at 1289 (―[f]ew activities bear a 

school‘s ―imprimatur‖ and ―involve pedagogical interests,‖ more significantly than 

speech that occurs within a classroom setting as part of a school‘s curriculum.  We 

hold that the Hazelwood framework is applicable in a university setting for speech 

that occurs in a classroom as part of a class curriculum.‖ Internal citations 

omitted.)  

 This passage from Brown is particularly instructive to this case because it 

affirms that teaching conformity to professional norms (e.g., an ethical rule 

mandating nondiscrimination toward all counseling clients) is legitimately a part of 

the institution‘s curricular mission.  Moreover, those professional norms extend 

beyond the substance of what is being taught, to lessons on how to behave like a 

professional.  There is no allegation in Brown that there were any deficiencies in 

the academic rigor of the hypothesis, analysis or conclusions of the plaintiff‘s 

thesis.  Rather, the thesis was not approved because of plaintiff‘s mean-spirited 

diatribe against certain individuals in his ―disacknowledgements‖ section and the 

court affirmed the faculty‘s decision not to approve the thesis on this basis.   
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Brown concludes that it does not offend the First Amendment for a faculty to 

require a student to abstain from gratuitous offensive comments set apart from the 

text of his thesis topic in order to have his curricular-related work, the thesis, 

approved.  Certainly, then, it cannot violate the First Amendment to require 

Appellant to abstain from behavior and speech that goes directly to her efficacy as 

a counseling professional.  Appellant‘s plan to simply refer away any potential 

client who presents issues to which she has a moral objection is not a solution, but 

an abdication of her professional responsibilities.  The district court noted that 

EMU curriculum proscribes behaviors such as ―[u]nethical, threatening, or 

unprofessional conduct‖ or ―[i]nability to tolerate different points of view, 

constructive feedback, or supervision‖ to ensure that students conduct themselves 

in a professional manner.  (ECF 139, at 37) 

Further, EMU‘s determination to dismiss Appellant from the Program was 

no less an academic decision because it arose in the context of her clinical 

performance in the Practicum, as opposed to her performance in a traditional 

classroom setting.  In Bd. of Curators of Univ. of Missouri v. Horowitz, 435 U.S. 

78 (1978), the Supreme Court upheld the dismissal from medical school of a 

student whose clinical performance was determined to be insufficient.  The 

medical school in which she was enrolled concluded that the plaintiff did not have 

the necessary clinical ability to perform adequately as a medical doctor and was 
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making insufficient progress toward that goal.  In affirming the medical school‘s 

freedom to make such a determination, the Court stated 

It is well to bear in mind that respondent was attending a medical 

school where competence in clinical courses is as much of a 

prerequisite to graduation as satisfactory grades in other courses.  

Respondent was dismissed because she was as deficient in her clinical 

work as she was proficient in the ―book-learning‖ portion of the 

curriculum.  Evaluation of her performance in the former area is no 

less an ―academic‖ judgment because it involves observation of her 

skills and techniques in actual conditions of practice, rather than 

assigning a grade to her written answers on an essay question.  Id. at 

95 (Powell, J., concurring). 

 

 As in Horowitz, coursework in the Practicum clinic was a requisite and 

fundamental part of the Program curriculum.  Appellant voluntarily made herself 

subject to evaluation of all of her performance of the curricular requirements when 

she enrolled in the Program.  Established case law does not permit her to dictate 

the limits of and alternatives to that curriculum, vesting her with a veto power over 

the curriculum requirements depending upon her preference as to what she does or 

does not feel like learning on a given day.  Axson-Flynn, 356 F.3d at 1292. 

 

II. EMU’S ABILITY TO RESTRICT THE CURRICULAR SPEECH OF 

ITS STUDENT IS NOT DIMINISHED BY APPELLANT’S CLAIM 

THAT THE PROGRAM’S NON-DISCRIMINATION RULE 

CONFLICTS WITH HER RELIGIOUS BELIEFS. 

 

 The Supreme Court has never held that religious speech is entitled to more 

protection than non-religious speech.  See Axson-Flynn (―Our precedent 
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establishes that private religious speech, far from being a First Amendment 

orphan, is as fully protected under the Free Speech Clause as secular private 

expression.‖ (quoting Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 

753, 760 (1995))).  See also Rosenberger v. Rector & Visitors of the Univ. of 

Virginia, 515 U.S. 819, 846 (O'Connor, J., concurring) (―We have time and again 

held that the government generally may not treat people differently based on the 

God or gods they worship, or do not worship.‖) (quotation marks and citation 

omitted); Kreisner v. City of San Diego, 1 F.3d 775, 790 (9
th

 Cir.1993) (Kozinski, 

J., concurring) (―Religious speech is speech, entitled to exactly the same 

protection from government restriction as any other kind of speech-no more and 

no less.‖). 

 That schools must be empowered at time to restrict the speech of their 

students for pedagogical purposes is not a controversial proposition.  Axson-

Flynn, 356 F.3d at 1290.  As already discussed, colleges and graduate schools 

have traditionally been given wide latitude to create curricula that fit their 

understandings of their educational missions.  Kissinger v Bd. of Regents of Ohio 

State Univ., 5 F.3d 177, 181 (6
th
 Cir. 1993).  And the courts have endorsed this 

principle specifically where, as here, the student claimed that curricular 

requirements conflicted with their religious beliefs.   
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In Kissinger, for example, a veterinary student at Ohio State University 

(―OSU‖) expressed religious objections to performing surgery on healthy animals, 

a required part of the program‘s curriculum.  As a result of her refusal to complete 

that portion of her training, OSU dismissed her from the program.  She brought § 

1983 claims against the university, which later settled, but her request for attorney 

fees came before the Sixth Circuit.  This court addressed whether the student was a 

―prevailing party‖ under the statute and, therefore, entitled to attorneys fees. 

The court concluded that OSU did not violate the free exercise clause by 

requiring her to perform surgery on healthy animals, even if the requirement 

conflicted with her religious beliefs.  Id. at 179.  The court applied the analysis set 

forth in Oregon v. Smith, 494 U.S. 872 (1990), which looks to three factors: 

whether the rule was generally applicable, was not aimed at particular religious 

practices, and did not contain a system of particularized exemptions.  Kissinger, 5 

F.3d at 179.  Finding that the curricular requirement at issue satisfied all those 

factors, the court concluded that the university did not violate the student‘s rights 

and that she was not entitled to attorneys fees.  Id. at 180.  See also Axson-Flynn, 

356 F.3d at 1291 (―[a] more stringent standard [than Hazelwood] would effectively 

give each student veto power over curricular requirements, subjecting the 

curricular decisions of teachers to the whims of what a particular student does or 

does not feel like learning on a given day.‖). 
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As discussed above, EMU has articulated legitimate pedagogical reasons for 

its requirement that all counseling students comply with the curriculum, including 

adherence to the applicable ethical standards, in their Practicum courses.  Under 

Hazelwood, that ends the inquiry.  But it is worth noting that EMU also satisfies 

the three considerations articulated in Smith.  The Program‘s requirement that 

students comply with the curriculum was applicable to every counseling student, 

was not aimed at particular religious beliefs, and did not contain a system of 

particularized exemptions.     

In sum, a robust line of case law affirms the propositions that (1) universities 

enjoy the freedom to craft and enforce their curricular requirements based on 

legitimate pedagogical concerns, (2) federal courts will defer to their academic 

judgments, and (3) this holds true even when a student claims those curricular 

requirements compel them to do something inconsistent with their religious or 

other beliefs.  In this case, EMU has proffered numerous legitimate pedagogical 

concerns that are served by its requirement that counseling students comply with 

the curricular ethical standards during the practicum course.  These concerns 

include maintaining the program‘s accreditation, teaching students to counsel 

under real-world conditions, and ensuring that graduating students have 

demonstrated their competency to engage in the complex and sensitive profession 

of counseling in a manner consistent with its ethical standards.  Indeed, it would be 
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atypical and unprincipled for an institution to credential a student who had not 

successfully completed a counseling practicum consistent with the ethical and 

performance standards of the national associations.  It is precisely this consistency 

that enables the credentialing process to be legitimate.  

Under existing case authority, EMU had every right to enforce this 

curricular requirement and Ward had no right to opt out of it. 

CONCLUSION 

This lawsuit is not just about one student and one school.  It is about much 

more.  As discussed above, the principle for which Appellant advocates could 

deprive universities of the fundamental right to ―determine for [themselves] … 

what may be taught [and] how it shall be taught.‖  Instead, that function could fall 

to the federal courts.  And universities could be left with the crippling obligation to 

alter their curricula to accommodate every student‘s First Amendment based 

belief—which includes religious beliefs but may also reach other matters of 

political and philosophical conscience.  Amici respectfully urge this Court to 

decline Appellant‘s invitation to engage in this wholesale dismantling of a core 

precept of academic freedom. 

For all the reasons set forth above, amici curiae ask this court to follow the 

existing and controlling case law and AFFIRM the decision of the district court. 
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