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MICHIGAN STATE BAR JOURNAL

RECENT DEVELOPMENTS AND TENDENCIES IN

LEGAL EDUCATION

By Henry M. Bates, Dean of the Law School, University of

Michigan.

The student preparing for the Bar is apt to think of the course
of study required, whether in the law school or the law office, as
interposing a barrier between him and the right to practice his chosen
profession. He conceives of it as a set of hurdles or other obstacles
over which he must pass in order to begin his practice, or as a set of
mental exercises which once performed he is through with forever
and free to pass joyfully on to what in advance he thinks of as real
life. This view of the matter not infrequently follows the lawyer
through life, particularly if he is inclined to think wholly in terms of
himself and his own little interests, rather than of the far more im-
portant stake which society has in matters of this kind. These er-
roneous views, permeating as they do, to some extent, our legisla-
tures and bar associations, have unquestionably prevented or retarded

desirable changes in the requirements for admission to the Bar.

The erroneous assumptions upon which such thinking is based

and the fallacy in the thought itself are easily demonstrable. In the
first place, the study of our legal system which is required as a con-

dition to admission to the Bar is by no means a mere formal exac-

tion by the profession, imposed upon those who desire to become

lawyers; but on the contrary is a developing and strengthening pro-

cess for the individual, without which he could not take part in the

administration of justice with safety to his clients or the public, or

with satisfaction to himself. Just as the state declares that a bank

or an insurance company shall not be allowed to do business unless

it has a minimum of capital assets, so for like reasons it requires

of the lawyer that he shall have at least a prescribed minimum of
legal learning and of mental discipline before he may undertake

*Paper by Dean Bates at meeting of Michigan State Bar Association,

Benton Harbor, 1926.
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the delicate and difficult function of the lawyer. Moreover, require-
ments for admission to the Bar, whether of general education or of
knowledge of the law, should not be looked at solely or even chiefly
with reference to their effect upon the individual, but rather in re-
lation to the just requirements and needs of society and the effect
of those requirements upon the welfare of the community as a whole.

These general statements are elementary and obvious and may
sound trite, but the truth is that the inescapable implications of
these propositions and the adoption of policies and methods which
they clearly suggest, are too often ignored. A lawyer's education is
an integral and continuing part of his entire professional career.
The figure of speech often employed that "a legal education is the
foundation of the lawyer's career", is true as far as it goes, but it
falls far short of expressing the entire truth. A legal education
should not be likened to a static base upon which the superstructure
of practice is to rest. Rather it is an integral and continuing part
of his entire professional career, a reservoir of legal rules and prin-
ciples from which he draws throughout life, a method of legal
thinking, a way of looking at justice, a dynamic moulder of ideas
and even of prejudices, which profoundly affect him as long as he
lives. It enters into every contract or will or conveyance which he
draws, into the advice which he gives to his client. It is a part of
his armament in every case which he tries.

There have been many successful lawyers whose formal legal
education was very defective, and it is likewise true that a good
legal education is not a guarantee of success; but no lawyer ever
lived whose success at the Bar was not to some extent limited by the
deficiencies in his legal training. Great though he was, John Marshall
would have been an even greater lawyer and judge if a better legal
education had been available to him. Abraham Lincoln was a re-
markable lawyer at the time and in the. period in which he practiced
law, but if anyone doubts that he would have been a broader and
even more effective lawyer with more comprehensive training in the
fundamentals of the law, let him read Lincoln's own pathetic com-
ments in connection with the famous patent case involving the Mc-

Cormick Reapers, in which Lincoln was retained as counsel. Of
course it is equally true that law school training can be carried too
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far or conducted in a pedantic spirit and thus defeat its own ends,
but we are speaking of a good legal education and not of a foolish
or degenerate one.

Requirements for admission to the Bar, or of a law school
scheme, should not be judged solely or even primarly by the exac-
tions of time and labor which they make upon would-be lawyers
considered as individuals. Rather their justice and adequacy must
be determined chiefly by the effects which they have, through law-
yers, upon the larger interests of commerce, of industry of all kinds,
and upon the social and political life of state and nation.

We are accustomed to proclaim, with just pride, that from the
ranks of the Bar are recruited the great majority of our important
executive and administrative officers, of members of our legislatures
and practically all of our judges. But too often that fact is recited
in a spirit of mere boastfulness, seldom for the purpose of pointing
out the responsibility thus placed upon the Bar to provide and de-
mand adequate and broad training for its members who may be
called upon to perform these .high private and public duties. It
would be interesting and profitable to make a study of the undesir-
able economic and social consequences which have followed the en-
actment of many of the unwise statutes by Congress and in the forty-
eight States of our Republic,-statutes which must have been passed
in ignorance or in defiance of the requisites of sound legislation.
Taking our history as a whole, we may well be proud of the char-
acter and achievements of the American Bench, and yet it would not
be difficult to suggest decisions of some judges inadequately trained,
which have caused unnecessary loss to individuals and to the com-
munity, or which have retarded a sound and just social progress.

You cannot put legal education in an air-tight compartment and
practice of the law, legislation, administrative legal action and judi-
cial decision in another. Viewed with a large vision these processes
all interact upon each other and are in effect but one grand fused
and merged function of society, and that probably the most im-
portant of all of society's functions,-the administration of justice.
It would be conceded by all but anarchists and nihilists that no state
can exist unless it succeeds in enforcing an approximation to justice.
If this be true, it must follow that the character of the future state,
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the degree of its success or its failure in achieving its great ends,
will depend upon the extent to which it approaches absolute justice.
But justice can be maintained only insofar as those charged with
its administration have trained minds, knowledge of the principles
of justice, and the will to realize them in society. So viewed the
immense all-pervasive and continuing importance of a sound legal
education is obvious and incontrovertible. Most thoughtful men will
not dispute any of these propositions, but unfortunately some men
are so constituted that for one reason or another they oppose put-
ting them into practical operation. Prejudice, inertia, the fear of
danger (usually a wholly groundless fear) to vested interests, have

often stood in the way not only of the progress of legal education,
tut of the development of our law itself. A curious trait of human
nature, and one which we all share in greater or less measure, is a
tendency to look with suspicion upon any proposed change in the
scope, methods, or conduct of the training in the. preparation for life
which we ourselves have had.

But if there is anything certain beyond peradventure, it is that
nothing in life remains static and unchanging. Stagnation produces
disease and ultimately death. The history of the human race is a
history of transition. Always and everywhere and in relation to
everything there is change, sometimes at a faster and at other times
at a slower rate. No one I presume would deny that the age in
which we live is characterized by the most rapid, the most compre-
hensive, and the most revolutionary changes the human race has
known, and that the process is continuing at an ever accelerating
pace. As the facts of life, as human life itself, its occupations and

pursuits, its enjoyments, its methods in farming, mining, industry

of all kinds, commerce and transportation are changing, as we know

they are, then it must follow as the night the day that those principles

and rules of law which control the human race in its varied occupa-
tions must also change. We may grant for purposes of discussion

that there are certain immutable principles of justice, but they are

exceedingly few and most of what we call law, while it must not

violate these unchangeable principles, is not in any proper sense

composed of, or a part of them. Thus whether the rule of the road

shall be to go to the right or to the left, whether there shall be days
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of grace upon a promissory note, whether a contract must be in writ-
ing or not, whether the rule in Shelley's Case prevails, or what is
the rule in a given state as to perpetuities, are not matters which in-
volve absolute or unchanging principles, but are rather rules of

policy based upon practice, convenience, and the various factual
elements entering into the transaction.

To take another example, nothing was considered better settled
in English-American law for centuries than that the man who owned
Blackacre owned all above it to the heavens and all below it* to the

center of the earth. For centuries students were taught that this
was an inalienable right of the owner of real property, more un-
changing and unchangeable than the rock of Gibraltar; and yet to-
day the irresistible facts of life are forcing changes in that sup-

posedly unalterable rule. For the airplane, wireless telegraphy and
radio activity are introducing controlling elements in our life un-
dreamed of when the rule in question was being slowly developed.
Other and perhaps more fundamental changes in property law are
appearing upon the legal horizon. The Law Merchant, which itself
introduced a profound change into our common law system, was
based upon the custom of merchants and today that custom is so
materially altered that the Law Merchant will no longer serve as a
legal scheme governing mercantile transactions. The law of do-
mestic relations has changed radically within the life of our genera-.
tion; other changes are sure to follow. The law of torts, which has
a history of not much more than one hundred years, is in a state of
rapid flux. Administrative tribunals and the law they make, new
and complicated forms of taxation, developments in what we call

"due process of law", startling changes in procedure and practice,
actual though not avowed alterations in the admission and use of
evidence, are only a few. of the new currents flowing through the
body of the American law.

It would seem so clear that with these tremendous changes in
our legal institutions, there must be corresponding changes in legal
education, that no one would deny the need of them. Perhaps no one

does deny that new subjects rhust be added, but as a matter of fact,

additions to a course of study are the least of the changes which the

times and conditions demand. For not only have we developed new
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rules and doctrines of law, and at least for purposes of classification
whole new fields of law, but the very attitude of the law and the
courts administering it and of lawyers practicing it is necessarily
changing with our changing world. All this calls, then, for a new
spirit and new methods, as well as new materials in legal education,
and it is of these that I propose to speak.

It may seem that a disproportionate amount of the time allotted
to this paper has been devoted to a demonstration of the need of
change, but an effort has been made not only to prove the need of
constant progress in the methods of legal education, but to indicate
how and why such alteration becomes necessary, and in outline,
what its character should be.

To begin with, there has been a very great change during the
last two or three decades in what may be called the spirit of legal
education, and the spirit of any institution or process in life is more
important than the material which it shapes. When the purpose and
objective of the legal scheme were but little more than to set up and
enforce a minimum of rules necessary to prevent violence, to sub-
stitute the ministrations of a state for the selfhelp of individuals,
obviously the chief characteristic of that law would be rigidity and
certainty. So our common law during its formative period and con-
tinuing down into the nineteenth century, perhaps of necessity was
taught dogmatically. We do not know just when legal education
in any proper sense of the term began, but our earliest knowledge
about the Inns of Court is of educational institutions, in which the
students were regarded as apprentices in an art, rather than as
scholars to be scientifically inducted into a body of principles which
constituted, if not an exact science, at least a system with many of
the essentials of a science, the practice of which was indeed an
art. The emphasis was upon memory and scholastic logic, rather
than upon an understanding of the evolutionary and functional quali-

ties of law.

A generation ago law was commonly thought of as a system of
rules controlling human conduct, imposed by the state. That was
in substance the Austinian definition and it represented a view which

had held sway for centuries, but today we do not think of law as
a scheme of rules imposed by an external and superior force upon
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an unconsulted people. In this country at least a good part of the
law is deliberately made by the people through their representatives.
But the greater part of it may be described as a product of all of
the facts and forces of life, expressing themselves through social
custom, industrial and trade practices, and the decisions of the courts.
In the old day it was sufficient to teach law, then regarded as dogma
and as the command of the state, as any other dogma would be
taught. No consideration of the origin, development, and modifica-
tion of law was necessary, nor was there thought to be any value
in considering how law worked; because if it were an inevitable
doctrine, or the command of a sovereign, then nothing could be
done about it no matter how badly it operated upon the human race.
But with the modern view of the origin and nature of law, a view
which is realistic and based upon fact rather than upon the a priori
thinking of the Austinian type, it becomes highly important and
very profitable to consider- how all rules of law originated and to
inquire whether under the conditions of today they are working well.
In other words, as we today know, law is not an end in and of it-
self, nor an absolute of any kind, but rather that far more interest-
ing thing, a body of principles and rules, gradually developed to en-

able the human race to live together as nearly as possible in peace

and with the greatest degree of satisfaction. The law considered

as an instrument of the human race for its own advantage must be
studied functionally. We must inquire how the law fits the facts

of life which it is supposed to control. How is it working? What

improvements may be made?

And so it is to be observed that in the opinions of the ablest of

our courts, in the writings of juristic thinkers, and in the instruc-
tion given in the better law schools, much attention is given to these

problems. This leads to a far more interesting and stimulating dis-

cussion in class rooms than was possible when law was treated as

a set of absolute doctrines, determined by the commands of the

sovereign and the purely logical deductions to be made therefrom.
A modern class room, therefore, is a very vital, animated place as

compared with the old lecture halls. Actual human cases and prob-

lems are being discussed.
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Another change in legal education is the obvious one, a neces-
sarily increased volume and scope of the curriculum. I think it was
Coke who once complained of the almost insuperable difficulty of
mastering the huge volume of the law, which he said was then con-
tained in upwards of thirty volumes. It is conservative to say that
today the volume of the law has been increased at least a thousand-
fold and the number of volumes many thousand times. Much of
this is, of course, merely cumulative matter, and yet even in the
old and established subjects, such as property law, new rules and
doctrines have been developed continuously since Coke's time. But
more important perhaps has been the development of what in reality
are essentially new fields of law, in our own day, such as adminis-
trative law, conflict of laws, taxation, water rights, law of oil and
gas, and the modifications in and additions to the older fields fol-
lowing the development of modern transportation, the telephone,
telegraph, wireless and radio activity, and the airplane. So we find
that the stronger law schools have within a few years not only added
to the scope and length of courses in the traditional subjects, but they
have been obliged to give new. courses upon a variety of topics.
Less than forty years ago few schools had a course of study lasting
more than two years. Today practically no school grants its degree
for less than three years of study and in at least a dozen work is
offered with a student would need from four to six years to cover.
But of course we cannot ask our law students to give six years to the
study of law before beginning its practice. The only solution of the
problem suggested has been a great increase in the quantity and
quality of work required of the student during his three year period
and a resort to the elective scheme of study. Under the elective
system the student takes all of the basic and more important sub-
jects, such as contracts, property, pleading, equity, and constitu-
tional law, and in addition a prescribed quantum from the derivative
subjects, such as sales, and from the subjects of minor practical im-
portance.

Another step of very great significance has been taken within
the last decade or two in the establishment of genuine gradute law
work. By this is meant something very different from a mere con-
tinuation of study of the undergraduate type into a fourth year.
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So-called graduate work of that character adorned or perhaps
camouflaged with little dabs of formal jurisprudence and Roman
law, had been carried on for several decades, but with very small
advantage to anyone. The more modern graduate courses involve
an intensive study of designated legal problems in much the manner
of the graduate work in our colleges for such degrees as Doctor of
Science or Doctor of Philosophy. In a few schools this graduate
work is offered in two forms. First is the scheme of study for the
law graduate who has perhaps already had a year or two of practice
and who wishes both to specialize in some field of law and to per-
fect his technique in legal thinking and analysis. The second type
of work is designed rather for the person who intends to devote
his life to legal scholarship in teaching or writing or both. Under
the first plan the student may elect a few of the courses which he
has not already had, provided they can be brought to bear upon some
central problem, such for example as corporation law, but he must
do besides intensive and independent work in some designated sub-
ject. Upon the second plan the student, in consultation with the
faculty, selects his general field of study, let us say in international
law, the law of taxation, or corporate reorganization, and under the
guidance of the professors specializing in his field pursues his stu-
dies independently in the library, reporting the results of his work
at stated intervals to the professors in charge. Small discussion or.
seminary groups are organized among these graduate students,
each group meeting say for a two-hour conference once a week.
Each student at some time during his first year of graduate study,
during which time he has fairly well explored his field of special
interest, as for example, "due process of law", decides upon some
particular part or phase of that subject, as "due process as applied

to labor laws", or "due process and the regulation of public utili-
ties", and upon that topic he is required to prepare a thesis based
upon extensive and exhaustive study of all relevant material. Al-
ready this type of work has been productive of valuable and original
contributions to legal literature and has aided in the development of
practitioners, thinkers and teachers of great effectiveness.

All of the curricular developments thus briefly indicated, to-
gether with certain practical tendencies of the age, are pointing the
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way inescapably to the next great advance in legal scholarship, name-
ly, the organization and conduct of a type of legal research which

shall take into account what might be called the fact-foundation of
law,-that is, its development out of the facts of life and then its
application as established principle to the recurrent but new fact
situations which are constantly arising. Such a study clearly must
include a careful investigation into the actual operation and effect
of the law under consideration. How does it really work? Can
better practical results be obtained by repeal, alteration, or a wholly
new principle or rule? Obviously this type of research must in-
clude studies which are not purely legal. For example, if we wish
to find out how our laws relating to the general problem of monop-
olies, combinations, trusts, and other agreements in restraint of
trade are really working and whether they are productive of bene-
ficial results, we cannot find the answer in the law itself alone. We
must ascertain what are the economic and social effects of present
laws upon usages, whether in manufacturing, farming, mining and
other industries, and upon distribution, price, and upon political
and social institutions generally. Obviously this may involve co-
operative study by the lawyer, by the economist, by the expert in his
particular kind of industry or business, as the manufacturer of au-
tomobiles, or the coal merchant, the statistician and the accountant.

The truth is, we have inquired altogether too little as to whether
our law fits the society which it is designed to serve. What, for
example, do we know about the effect of the law relating to spend-
thrift trusts, or to price maintenance? Is anyone satisfied and pre-
pared to prove that we are securing the best results in dealing with
insolvent corporations or other associations, when we submit them
to the tender mercies of the law of receivership, as at present ad-
ministered? What magnificent opportunities for fruitful and in-

teresting work are suggested by these problems!

At the recent Conference of the Commissioners on Uniform

State Laws the proposal was made that we draft a uniform law
relating to the production and distribution of oil and gas. Here is
another example of the potential value, in dollars and cents, of

scientific legal research of the kind indicated. The oil business is
now the greatest industry in the United States and upon it the sec-
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ond greatest industry, the automotive, depends directly, as do now all
other manufacturing and distributing enterprises, either directly or
indirectly, and yet the net results of the discussions relating to the
proposal to regulate this gigantic industry in the public interest was
that there was no one in the country who had made an adequate
study of all of the elements involved to make him a safe adviser as
to what form such regulatory law should take; and for lack of a
sound law, the greatest present natural resource of the country,
whether for commercial and industrial purposes or for the national
defense, is being wasted by unregulated competitive methods of
production and sale, at a frightful speed.

There has been wide-spread and earnest discussion throughout
the country during the last two or three years concerning the ad-
ministration of criminal justice. That we are failing to deal ade-
quately with crime, and with tragic consequences, is clear to any
open-minded person. Most of the remedies proposed have been
mere nostrums or at best but a tinkering with the minor machinery
of criminal. justice. There is not the slightest hope that we shall
even have a plan whereby the problem may be adequately dealt with,
unless competent men make an adequate study of the innumerable
elements that enter into the crime situation. This is not a work
which could be adequately performed by a commission of men busy
chiefly with other things, directed by the authorizing law to report
a code within a few months. If we were to deal with this problem
as intelligently and practically as the United States Steel Corpora-
tion, or the American Telephone and Telegraph Company deal with
their problems, we would enlist the co6peration and efforts of the
able judges and lawyers, police experts, sociologists, criminologists,
psychiatrists, biologists, and statisticians.

The American Bar and the American law teacher and legal
scholar have come at last upon the most important basic opportunity
for useful work available to contemporary society. It is an astound-
ing thing that money by the millions and the unstinted efforts of
able and devoted men have for generations been available for the
study of problems in medicine, engineering, chemistry, physics, and
in many applied sciences and arts, and yet that no financial aid to
speak of, and little trained ability, have been available for the study
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of that scheme of things which we call the law, at least in any
adequate and scientific way. Yet it is undeniable that a sound scheme
of law is absolutely essential to the continued existence of civiliza-
tion and to the proper functioning of medicine, engineering, chem-
istry, and the other sciences and arts which have been so generously
aided. But now the need of similar aid for the study of our great
legal problems is beginnnig to be appreciated. The Carnegie, Rock-
efeller and Commonwealth Foundations have within the last three
years given comparatively small sums to aid the work of the modern
type of legal scholar. The American Law Institute, an association
fostered by the American Bar Association through the aid of the
Carnegie Foundation, is undertaking a restatement of existing law.
The work, as suggested., must go deeper, and some small grants of
money for that purpose have already been made. It has remained
for a graduate of the Law School of the University of Michigan,
Mr. William W. Cook, one of America's most successful lawyers,
to make the first great private benefaction in the history of this
country in aid of a scientific legal research scheme.

It is the firm conviction of those who have given most thought
to the possibilities of the kind of legal investigation which I have
described, that some such work, if carried on with sufficient energy
and wisdom and with adequate financial aid, will ultimately lead
to an improved adjustment of human affairs and relations and a
sounder system of social control, from which benefits of incalculable
value will accrue.

THE COURTS AND PROCEDURAL REFORM

By ARTHUR WEBSTER

Judge of the Wayne County Circuit Court*

It has been the custom of Presidents of this Association in their
annual addresses to direct the attention of the members to topics
of interest to the profession. Such an address is a substitute for
the usual report of the year's progress customary in other organiza-
tions.

*Address by Judge Webster, as President of the Michigan State Judges
Association, Thursday, Sept. 9, 1926.
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