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I. Introduction 

 
       Does the attorney-client privilege apply to a corporation that ceases to exist? This article attempts to answer this 
question by examining the applicability of the privilege to the corporation that ceases to exist by *238 operation of a 
statute. The extinguishment of the corporate existence may occur because of a failure to pay franchise taxes, a failure 
to deliver an annual report to the secretary of state, a prolonged failure to maintain a registered agent, or an expiration 
of the corporation's period of duration stated in its articles of incorporation. [FN1] Although states usually give cor-
porations sixty days to correct any administrative defects, oftentimes a corporation may choose to accept the admin-
istrative dissolution, end its existence and possibly terminate the existence of its registered agent. [FN2] 
 
       There is ample legal authority concerning the status of a former corporation's attorney-client privilege if the 
former corporation was sold or merged with another corporation, or if the corporation seeks bankruptcy protection. 
[FN3] Not quite as clear is who, or what, controls the privilege should a corporation statutorily dissolve. Statutorily, 
there is no longer a corporation, operated by a board and officers, in existence to assert the privilege. [FN4] The 
privilege does not belong to the former officers, directors, or employees. [FN5] The former corporation's attorney does 
not hold that privilege, and yet the attorney may not testify as to communications made by the former corporate client 
or produce work-product produced on behalf of the client unless given a release by the former corporation. [FN6] 
Does the attorney-client privilege disappear along with the corporation once the statutory authority for the existence of 
the corporation expires? This article seeks to resolve this dilemma. First, it will discuss the origin, history, and ap-
plicability of the attorney-client privilege. [FN7] Next, it will examine the privilege in a corporate context and then 
discuss the applicability of the privilege in the context of a posthumous corporation, especially in light of the Supreme 
Court's 1998 analysis and opinion in Swidler & Berlin v. United States. [FN8] Finally, the article will reach a con-
clusion as to whether the policy considerations concerning the “posthumous” existence of the attorney-client privilege 
apply to a statutorily dissolved corporation. [FN9] 
 

*239 II. Background 
 

A. Corporation Defined-Having “Neither a Soul to Damn Nor a Body to Kick” [FN10] 
 
       A corporation is an association of shareholders, or even a single shareholder, created under law and regarded as an 
artificial entity by the courts. [FN11] It is a legal entity entirely separate and distinct from the individuals who com-
pose it, with the capacity of continuous existence or succession, and having the capacity to take, to hold, and to convey 
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property, to sue and be sued, and to exercise such other powers as may be conferred by law, just as natural persons 
may. [FN12] Throughout American history, the primary authority governing corporations and their creation has rested 
with the individual states. [FN13] In a nutshell, a corporation is whatever the relevant state law allows it to be. [FN14] 
Every state has a general corporation statute which provides that a corporation is a separate legal entity and that the 
owners of the corporation, commonly known as shareholders or stockholders, generally are not personally liable for 
debts that the corporation may incur. [FN15] 
 
       A corporation does not exist until articles of incorporation are filed in the state of incorporation. [FN16] Even 
though a corporation as an entity is a person for all legal purposes, in actuality there is no natural person who is, by 
virtue of a filing of articles of incorporation, empowered to make decisions for the corporation. [FN17] If a corpora-
tion has more than a few shareholders, those shareholders play little, if any, role in making the decisions relating to 
running the business. [FN18] Corporations traditionally have a triangular pattern, with the shareholders forming the 
base. Those shareholders, who are the ultimate owners of the corporation by virtue of being corporate stockholders, 
select *240 the persons who constitute the next level of the triangle, the corporation's board of directors. [FN19] The 
decision-making role in the management of a business is exercised by the board of directors. [FN20] According to the 
accepted wisdom, the board of directors appoints the chief executive officer and other corporate officers, determines 
corporate policies, oversees the officers' work, and in general manages the corporation or supervises the management 
of its affairs. [FN21] 
 
       A stockholder's sale of all of his stock in a corporation terminates that person's interest in the corporation, but it 
does not mean that the corporation ceases to exist. [FN22] However, some changes to a corporation's structure are so 
fundamental that they may result in an end to a corporation's existence. [FN23] Dissolution is one possible means of 
ending the corporate business structure. [FN24] That dissolution may occur through a court order, voluntarily by 
shareholders, or by operation of statute as a result of a corporation's failure to comply with a state's corporate statute. 
[FN25] 
 
       A merger also may mean the end of a corporation's existence. [FN26] In a merger, two or more business entities 
combine into one entity. [FN27] For example, Bubba's Burritos, Inc. may merge into McDonald's. [FN28] In addition, 
a sale of all of a corporation's assets may mean the end to a corporation. [FN29] There are significant differences 
between the effects a corporation's merger and the sale of all its assets have on a creditor. [FN30] If a corporation 
merges with another, the merger provisions of the relevant state corporate law transform the creditors of the merging 
corporation into the creditors of the surviving corporation. [FN31] However, there is no comparable statutory au-
thority making a buyer of the corporation's assets liable to that corporation's creditors. Oftentimes, a sale of all of a 
corporation's assets is followed by the corporation's dissolution which, in turn, terminates its legal existence. [FN32] 
However, should a selling corporation fail to pay its creditors, its shareholders *241 may be personally liable to the 
selling corporation's creditors. [FN33] Because a corporation is a creature of a statute and exists only under the law of 
the state in which it was created, its dissolution ends its existence. [FN34] Thus, all rights of a corporation expire upon 
its dissolution. [FN35] Any prolonging of a corporation's life, even for litigation purposes, requires statutory authority. 
[FN36] 
 

B. The Attorney-Client Privilege Defined 
 
       Wigmore's formulation of the attorney-client privilege provides that: 
 

        (1) Where legal advice of any kind is sought (2) from a professional legal adviser in his capacity as such, 
(3) the communications relating to that purpose, (4) made in confidence (5) by the client, (6) are at his instance 
permanently protected (7) from disclosure by himself or by the legal adviser, (8) except the protection be 
waived. [FN37] 

       The attorney-client privilege was the first to protect confidential communications. [FN38] The original justifica-
tion for the privilege was to ensure that the attorney was not forced to take an oath and testify against the client. [FN39] 
It was held by the attorney because it was considered “that such testimony against one to whom loyalty was owed 
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would violate the attorney's honor as a gentleman.” [FN40] Today, the client holds the privilege instead of the at-
torney. [FN41] The general rule is that an attorney may not testify as to communications made by a client unless the 
client releases the attorney from this obligation. [FN42] The attorney-client privilege is not limited to only natural 
persons as clients. [FN43] *242 The privilege is also available to corporations. [FN44] Where an attorney renders 
legal advice to the officers or employees of a corporation who are acting in their capacity as corporate representatives, 
the attorney-client privilege belongs to the corporation. [FN45] 
 
       In Upjohn Co. v. United States, the Supreme Court ruled that employees at all levels of a corporation may possess 
valuable information that can impact the legal rights of a corporation, and thus, the attorney-client privilege may be 
invoked to protect communications between those employees and the corporation's attorneys. [FN46] However, a 
privilege that is held by a corporation may not be asserted by a former director, officer, or employee. [FN47] Dis-
placed corporate managers may not assert the privilege against the wishes of the current corporate managers. [FN48] 
This applies even as to statements that the former managers may have made to counsel concerning matters within the 
scope of their then corporate duties. [FN49] 
 
       The courts have been consistent that if an entity, through operation of law, assumes all of the powers, privileges 
and rights of another entity, the acquiring entity acquires the standing to assert the attorney-client privilege of the 
acquired entity. [FN50] Likewise, the acquiring entity has standing to waive that privilege. [FN51] It is also generally 
accepted that if a corporation petitions for bankruptcy and the court appoints a trustee, the trustee is the successor in 
interest to the corporation. [FN52] A bankruptcy trustee assumes all the rights and powers formerly held by the 
managers of the corporation. [FN53] Once board members, officers, and executives leave their positions within the 
corporation, they pass to their successors all of the rights to confidentiality concerning corporate attorney-client 
communications. [FN54] Similarly, when a bankruptcy trustee is appointed to replace them, he assumes all of the 
confidentiality *243 rights. [FN55] However, if an entity acquires only the assets of a corporation, with the corpora-
tion being dissolved as a result thereof, the acquiring entity consummates nothing more than a purchase of assets and 
the corporation's attorney-client privilege does not transfer. [FN56] There is little guidance as to the fate of the at-
torney-client privilege in such a situation and in the context of the statutorily extinct or defunct corporation. 
 

III. The History of the Attorney-Client Privilege 
 

A. Origins-From “Oath & Honor as Gentlemen” to “Social Utility” 
 
       The origin of the privilege dates to the English reign of Elizabeth I, where, according to Wigmore, “the privilege 
already appears as unquestioned.” [FN57] It emerged at about the time when witnesses were first made subject to 
compulsory process. [FN58] It is recognized as the oldest of the confidential communication privileges. [FN59] When 
called as witnesses in trial, attorneys would invoke, and courts would respect, their “oath and honor as gentlemen” and 
thereby be allowed to protect information confided to them by their clients. [FN60] By 1776, the rationale that a 
client's communications were to be kept in confidence because of oath and honor was rejected as a ground for in-
voking an evidentiary privilege. [FN61] The ascertainment of truth became a paramount concern of the courts which 
necessitated a new rationale for the existence of the privilege. [FN62] The new theory that emerged, which is still 
subscribed to today, was one of “social utility,” the promotion of client candor, and, thus, the privilege shifted from the 
attorney to the client.” [FN63] 
 
        *244 The argument in support of the attorney-client privilege is that a client, knowing that his own words cannot 
be used against him, will speak of “incriminating facts” to his attorney that he might otherwise suppress. [FN64] It is 
reasoned that with this enhanced disclosure, the attorney will have more facts concerning the issue at hand that may be 
important to analyzing the legal issue and offering legal assistance, which the client has asked him to render. [FN65] 
The policy rationale is that this client confidence will result in more informed legal advice, which, it is hoped, will 
result in greater compliance with the law. [FN66] Thus, the attorney-client privilege is viewed as a means to achieve 
the broad societal goal of promoting adherence to the law through an increased candor with legal counsel. [FN67] This 
is commonly known as the “instrumental theory.” 
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       Commentators also have advanced several additional arguments in support of the privilege belonging to the client. 
[FN68] The “rights justification” supporters argue that it is morally wrong to prevent individuals from exercising their 
legal rights and to prevent persons from discovering what those rights are through consultation with an attorney. 
[FN69] It follows that any abdication of the attorney-client privilege would hamper this “fundamental right.” [FN70] 
The “constitutional justification” theory sees the attorney-client privilege as a requirement to preserve a criminal 
defendant's Fifth and Sixth Amendment rights under the United States Constitution. [FN71] Advocates of the con-
stitutional justification theory argue that without an attorney-client privilege, a criminal defendant necessarily would 
be surrendering either the Fifth Amendment's right against self-incrimination or the Sixth Amendment's guarantee of 
the right to counsel. [FN72] Hypothetically, such a situation may arise when a client confides in an attorney, and if that 
attorney is compelled to testify against the client at trial, the client may incriminate himself vicariously through the 
attorney's testimony. [FN73] A client who chooses not to consult an attorney because of this danger of 
self-incrimination would, in essence, be denied his constitutional right to counsel. [FN74] Despite these additional 
*245 justifications for the existence of the attorney-client privilege, the judiciary principally recognizes the instru-
mental theory as the policy behind the attorney-client privilege. [FN75] 
 

B. The Many Exceptions to the Attorney-Client Privilege 
 
       While the attorney-client privilege provides that a lawyer shall not reveal information relating to the representa-
tion of a client unless the client consents after consultation, there are several exceptions to this rule. [FN76] One 
exception allows for attorney disclosure to prevent a client from committing a crime that would result in imminent 
death or substantial bodily harm. [FN77] It is part of the crime-fraud exception that precludes the attorney-client 
privilege from attaching to attorney-client communications where the client's purpose is to further an intended, or 
ongoing, crime or fraud. [FN78] Another exception allows for an attorney to reveal communications in order to es-
tablish a defense to civil or criminal charges relating to the communication or in response to allegations of attorney 
misconduct relating to the representation of the person who made the communication. [FN79] This exception prec-
ludes the privilege's application to communications relating to allegations of breach of duty by either the attorney or 
client. [FN80] A testamentary exception has been carved into the attorney-client privilege in proceedings involving a 
challenge to the validity or interpretation of the client's will where the confidential communications center on disputed 
issues. [FN81] Similarly, an “attorney attested document exception” works to pierce the privilege in situations in-
volving communications the attorney will be called to testify about concerning issues within attested documents. 
[FN82] Finally, the joint-client exception permits an attorney who represented multiple clients in a previous matter to 
disclose certain relevant communications pertaining to issues of common interest in later suits between those clients. 
[FN83] 
 

*246 C. The Corporation & The Attorney-Client Privilege 
 
       Application of the attorney-client privilege to English corporations has existed since at least 1833. [FN84] Courts 
in the United States have recognized the application of the privilege to corporate clients and their attorneys since the 
late nineteenth century. [FN85] In 1963 the Seventh Circuit specifically ruled in Radiant Burners, Inc. v. American 
Gas Ass'n that the concept of an attorney-client privilege applies to a corporation. [FN86] In Radiant Burners, the 
court recognized that the privilege first arose in the context of a relationship between an attorney and a natural client; 
therefore, it reasoned that the principle underlying the privilege, the facilitation of the administration of justice by 
encouraging full disclosure by clients to their attorneys, was equally applicable to corporate clients as to natural 
persons. [FN87] The appellate court stated that since the privilege does not exist out of deference to any personal right, 
but rather because of policy considerations designed to facilitate the workings of justice, it is fully applicable in the 
broad sense to corporations. [FN88] The court recognized that “[t]he character of the corporate organization and 
management will vary from the small, family type, one-man variety to the giant with its thousands of employees” and 
that confidentiality will vary *247 accordingly. [FN89] However, the court analyzed, there is no reason to question 
that the required confidentiality can be maintained and readily dissipated by a corporation of any size. [FN90] Since 
Radiant Burners, there has been no reported decision that has explicitly rejected the corporate privilege. [FN91] In 
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1985, the Supreme Court considered it “well established” that corporations may claim the attorney-client privilege. 
[FN92] 
 
       Proponents of the corporate privilege justify its existence on the basis that the laws and regulations governing a 
business corporation are so complicated, corporations need sound legal advice. [FN93] Informed and sound legal 
advice, it is reasoned, will produce appropriate corporate behavior because it is based on a full disclosure of facts by 
corporate representatives rather than incompleteness, half-truths, and distortions that may be the result of an appre-
hension of the consequences that such full disclosure may bring in litigation. [FN94] It is argued that the attor-
ney-client privilege encourages corporations to provide legal counsel with the full disclosure of facts that are neces-
sary for the provision of competent legal advice, which will help foster corporate legal compliance. [FN95] 
 
       An argument has been forwarded that the attorney-client privilege protects the right to privacy of a corporation 
just as it does that of an individual client. [FN96] Among the presently recognized privacy protections for corporations 
is the Fourth Amendment to the United States Constitution's prohibition against unreasonable searches and seizures. 
[FN97] However, the concerns about human dignity and autonomy, which are usually the cornerstones of 
“non-instrumental” arguments on behalf of individual clients, are minimal in the corporate context. [FN98] For ex-
ample, in connection with the right against unreasonable search and seizure, the Supreme Court in United States v. 
Morton Salt Co. recognized that the right to be left alone is the most comprehensive of rights and the most valued by 
civilized men. [FN99] However, *248 the Court stated, “neither incorporated nor unincorporated associations can 
plead an unqualified right to conduct their affairs in secret.” [FN100] It stated that “corporations can claim no equality 
with individuals in the enjoyment of a right to privacy.” [FN101] Corporations, the Morton Salt Court reasoned, “have 
a collective impact upon society, from which they derive the privilege of acting as artificial entities.” [FN102] 
 
       Corporations are vehicles through which real persons seek personal objectives. [FN103] Directors, officers, 
employees, and shareholders may feel betrayed if the corporation's lawyer were required to reveal communications 
made by the corporate representatives to the attorney. [FN104] However, the corporate attorney's sole client is the 
corporation and the attorney owes no duty of loyalty or confidentiality to the individual representatives of the cor-
porate entity. [FN105] Any breach of privacy experienced by those directors, officers, employees, and shareholders 
would be merely vicarious because the only cognizable attorney-client relationship that exists is that between the 
corporation and the attorney. [FN106] Thus, the privacy interests at stake in the corporate context are of an entirely 
different nature from those of individual clients. [FN107] 
 

D. The Attorney-Client Privilege & Litigating with the Corporation 
 
       In a civil litigation context, a corporate adversary must seek discovery information relating to the entity directly 
from the corporation rather than individual representatives. [FN108] A natural party to a lawsuit may be deposed 
easily pursuant to Federal Rule of Civil Procedure 30; however, for a corporate party, because the corporation is a 
creature of a statute, there is no natural person to depose. [FN109] Therefore, a corporate representative may be *249 
deposed pursuant to Federal Rule of Civil Procedure 30(b)(6). [FN110] In addition, a party may seek discoverable 
information from a corporate party through interrogatories, pursuant to Federal Rule of Civil Procedure 33, and re-
quests to produce, made pursuant to Rule 34. [FN111] However, a party's attorney may not seek to question corporate 
representatives outside of the deposition process because ethical rules prohibit such conduct when a corporate de-
fendant is represented by counsel. [FN112] 
 
       In the corporate civil litigation setting, the potential costs in blocking discovery of the truth in the judicial process 
must be weighed against the putative benefits of the corporate attorney-client privilege. [FN113] An individual op-
ponent in a lawsuit usually may be questioned about his knowledge relating to the cause of action with relative ease. 
[FN114] In a case involving a large corporation, discovering “corporate knowledge,” even where a representative may 
be deposed pursuant to Federal Rule of Civil Procedure 30(b)(6), may pose difficulties because of the need to depose 
numerous directors, officers, and employees. [FN115] Adding to the difficulty is that failed memories or deliberate 
evasiveness may make such corporate discovery fruitless. [FN116] Further, if the civil matters at issue involve any 
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potential for criminal liability, a corporate director, officer, or employee may refuse to testify on the basis of their 
personal right against self-incrimination even though the corporation itself enjoys no such right. [FN117] 
 
        *250 In addition, corporate knowledge may be unobtainable because it may lie in the memory of a former em-
ployee who cannot be located, is deceased, or otherwise unavailable. [FN118] If the forgetful, evasive, silent, or 
unavailable witness had previously communicated relevant information to the corporation's counsel, a basis may be 
available for testing credibility and filling the gaps of the sought after missing proofs. [FN119] Thus, the corporation's 
attorney, who already may have accumulated the sought-after information from those unavailable parties, may be the 
only source from which information may be gathered in the furtherance of the justice process. [FN120] While litiga-
tion adversaries are expected to do their own discovery and not to “borrow the wits” of their opponents, access to a 
corporate agent's communications with counsel may be more than a matter of just convenience, it may be necessary. 
[FN121] 
 
IV. Posthumous Application of the Attorney-Client Privilege to the Natural Client: Common Law Through Swidler & 

Berlin v. United States [FN122] 
 
       Throughout its history, the attorney-client privilege has been determined to outlive a natural client. [FN123] 
Wigmore maintains that this rule is crucial to the policy of “protecting clients' interests and encouraging candor, since 
‘there is no limit of time beyond which disclosures [of confidential communications by the attorney] might be used to 
the detriment of the client or his estate.”’ [FN124] Of the few courts to expressly rule on the posthumous application of 
the *251 privilege, virtually none have expanded the traditional rationale for the common law rule. [FN125] 
 
       The issue has presented itself most often in circumstances involving testamentary disputes. [FN126] In this 
context, a narrow “testamentary exception” to the privilege has emerged. [FN127] The exception is applicable in those 
cases involving legal disputes between the heirs of a decedent's estate over the validity or the interpretation of a will 
and the distribution of assets under the will. [FN128] Under these specific circumstances, courts have set aside the 
privilege in order to garner the information needed to determine the true intent of the testator for distribution of the 
assets of his estate. [FN129] However, courts have recognized that the testamentary exception is the exception and not 
the generally recognized rule that the privilege relating to confidential communications survive a testator's death. 
[FN130] 
 
       In 1976, the Arizona Supreme Court ruled, in the case of State v. Macumber, that the attorney-client privilege 
survives the death of a client in a criminal case even if application of the privilege would damage a third-party criminal 
defendant's constitutional right to due process. [FN131] Macumber, a criminal defendant, was convicted of two counts 
of first-degree murder and sentenced to two concurrent life sentences. [FN132] The convictions occurred even though 
another criminal defendant told his two attorneys, in confidence, during their course of representing him in another 
criminal matter, that he committed the dual murders. [FN133] Shortly after the confession, the criminal defendant died 
without ever having waived the attorney-client privilege which protected the confidential dualmurderer's confession to 
his attorneys. [FN134] The criminal defendant's attorneys were willing to offer testimony to exonerate Macumber, 
who apparently did not commit the murders, by disclosing the confidential communication by the deceased client. 
[FN135] The trial court would not permit the testimony of the two attorneys on the basis that the attorney-client pri-
vilege barred them from testifying about their client's confession. [FN136] The Arizona Supreme Court affirmed the 
trial court's ruling and reasoned the universal common law rule is that the privilege survives the death of the client 
*252 and that an exception to this rule should not be made even when a third party's constitutional right to due process 
would be damaged by the privilege. [FN137] 
 
       In Swidler & Berlin v. United States, the Supreme Court affirmed the common law rule that the attorney-client 
privilege survives the death of a client. [FN138] The matter of Swidler & Berlin arose in connection with an inves-
tigation of the firings of employees of the White House Travel Office in 1993. [FN139] During the course of that 
investigation, Deputy White House Counsel Vincent W. Foster met with attorney James Hamilton to seek legal advice 
about possible congressional or other investigations relating to the firings. [FN140] During a two hour meeting with 
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Foster, Attorney Hamilton took three pages of handwritten notes, with one of the first entries in the notes being the 
word “Privileged.” [FN141] Nine days later, Foster committed suicide. [FN142] In December 1995, a federal grand 
jury, at the request of Independent Counsel Kenneth Starr, who was appointed by the Attorney General of the United 
States to investigate the firings, issued subpoenas to Attorney Hamilton and his law firm, Swidler & Berlin. [FN143] 
In a federal district court action to enforce the subpoena, [FN144] the court ruled that Hamilton's notes were protected 
by the attorney-client privilege and by the work-product privilege. [FN145] The Court of *253 Appeals reversed, 
[FN146] reasoning that the risk of posthumous revelation, when confined to the criminal context, would have little to 
no chilling effect on client communication. [FN147] The appellate court concluded that the posthumous attor-
ney-client privilege was not absolute in a criminal context, and that instead, a balancing test should apply. [FN148] 
Thus, it held, “there is a posthumous exception to the privilege for communications whose relative importance to 
particular criminal litigation is substantial.” [FN149] The court concluded that the attorney-client privilege did not 
attach to the communications between Foster and attorney Hamilton and that the attorney's notes were not protected by 
the work-product privilege. [FN150] 
 
       The Supreme Court began its analysis in Swidler & Berlin by stating that the federal court interpretation of the 
privilege's scope is guided by “‘the principles of the common law . . . as interpreted by the courts . . . in the light of 
reason and experience.”’ [FN151] However, the Court said that Federal Rule of Evidence 501's requirement that the 
Court “look to ‘the principles of the common law as they may be interpreted by the courts of the United States in light 
of reason and experience’ does not mandate that a rule, once established, should endure for all time.” [FN152] The 
Supreme Court rejected the Independent Counsel's argument that testamentary exception to the attorney-client pri-
vilege reflects a policy judgment that the interest in settling estates outweighs the posthumous interest in confiden-
tiality. [FN153] The Independent Counsel, by analogy, argued that “in criminal proceedings, the interest in deter-
mining whether a crime has been committed should trump client confidentiality, particularly since the financial in-
terests of the estate are not at stake.” [FN154] The Court rejected the analogy “since cases consistently recognize that 
the rationale for the testamentary exception is that it furthers the client's intent.” [FN155] The Court also 
re-emphasized “that the loss of evidence admittedly caused by the privilege is justified in part by the fact that without 
the privilege, the client may not have made such communications in the first place.” [FN156] The Court said that this 
is especially true if Foster, the client, had been contemplating suicide prior to visiting his attorney, he may not have 
*254 sought legal advice from his lawyer without the assurance that the conversation was privileged. [FN157] 
 
       In the dissent, three justices argued that a criminal defendant's right to exculpatory evidence or a compelling law 
enforcement need for information may, where the testimony is not available from other sources, override a client's 
posthumous interest in confidentiality. [FN158] The dissent noted that the “systemic benefits of the privilege are 
commonly understood to outweigh the harm caused by excluding critical evidence.” [FN159] However, the dissent 
cautioned that a privilege should operate only where necessary to achieve its purpose, and an invocation of the at-
torney-client privilege should not go unexamined “‘when it is shown that the interests of the administration of justice 
can only be frustrated by [its] exercise.”’ [FN160] The dissent agreed with the court of appeals in acknowledging that 
“the costs of recognizing an absolute posthumous privilege can be inordinately high.” [FN161] An exception, ac-
cording to the dissent, may “be warranted in the face of a compelling law enforcement need for the information.” 
[FN162] The dissent wrote that “[w]hen the privilege is asserted in the criminal context, and a showing is made that 
the communications at issue contain necessary factual information not otherwise available, courts should be permitted 
to assess whether interests in fairness and accuracy outweigh the justifications for the privilege.” [FN163] Indeed, the 
dissent argued, [FN164] and the majority acknowledged, that there is not a monolithic body of precedent to support 
the proposition that the privilege remains absolute after a client's death, and that “there is some authority for the 
proposition that a deceased client's communications may be revealed, even in circumstances outside of the testa-
mentary context.” [FN165] 
 

V. The Attorney-Client Privilege & The Former Corporation 
 

A. Should the Privilege Apply? 
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       The scope of the attorney-client privilege in the context of a corporation that simply ceases to exist is a perplexing 
issue. The difficulty may be seen as one of attempting to extrapolate the essential operating conditions of the *255 
privilege from the case of the traditional client, a natural person, now deceased, who both received counsel from, and 
supplied information to, his attorney. [FN166] In the extinct corporation context, that extrapolation is even more 
difficult since the corporation is not a natural person. [FN167] The corporation supplied information to and received 
information from counsel through former officers and directors. [FN168] 
 
       There appears to be no reported cases on the application of the privilege to a former corporation. However, in 
1992, in a case in the United States District Court for the Northern District of Illinois, a court ruled, in an unpublished 
order, that there was no basis for the assertion of the attorney-client privilege by a law firm on behalf of a former client, 
Calico Corporation, a statutorily defunct corporation. [FN169] The matter was before the court on the application and 
motion of the United States Securities and Exchange Commission (SEC) for an order requiring the Denver, Colorado 
law firm of Brenman, Raskin, Friedlob & Tenenbaum, P.C., to comply with an SEC administrative subpoena com-
pelling the production of documents relating to its representation of Calico, a corporation whose corporate charter was 
permanently revoked by the State of Nevada on August 1, 1992. [FN170] The law firm, citing Calico's attorney-client 
privilege, refused to fully comply with the subpoena and withheld documents which it deemed to be covered by the 
privilege. [FN171] While it is clear that the court rejected the law firm's assertion of the attorney-client privilege on 
behalf of Calico, the court offered no reasoning or analysis in support of its decision. [FN172] The court's order merely 
stated “[t]here being no grounds for any assertion of the attorney-client privilege,” the law firm must fully comply with 
the SEC's subpoena requesting documents relating to the firm's representation of Calico. [FN173] 
 

B. Who May Assert the Privilege on Behalf of the Former Corporation? 
 
       The burden of proving that the attorney-client privilege applies rests with the party asserting the privilege. 
[FN174] Because a corporation is not a natural *256 person, it may act only through its officers and directors. [FN175] 
However, with the administrative extinguishment of the corporation's existence, in the absence of state statutory 
authority, there no longer exists a registered agent, shareholders, directors, officers, or employees. [FN176] Any 
privilege, once held by a corporation, may then not be asserted by former directors, officers, or employees. [FN177] 
Further, a corporation's dissolution ends its existence, [FN178] and all rights of the corporation expire upon its dis-
solution unless the statute under which it was created provides otherwise. [FN179] Therefore, it may be argued that 
any prolonging of a corporation's life, even for litigation purposes, and the assertion of the attorney-client privilege, 
requires statutory authority. [FN180] In the absence of such statutory authority, it would appear that an assertion of the 
attorney-client privilege would fail. 
 
       By analogy, in Swidler & Berlin v. United States, the Supreme Court affirmed the common law rule that the 
attorney-client privilege survives the death of a natural person and may be asserted on behalf of the decedent by his 
attorney. [FN181] However, that analogy may not be appropriate in the context of corporate law where statute governs 
and there is a dearth of case law advocating that the privilege should apply to an extinct corporation. [FN182] Thus, 
while the attorney-client privilege may continue after the death of a person, when the client is a corporation, the 
prevailing argument, though limited in precedential authority, appears to be that the privilege terminates upon the 
corporation's dissolution. [FN183] 
 

*257 C. Policy Considerations 
 

1. Should the “Personal” Nature of the Privilege be a Factor in a Corporate Analysis? 
 
       In Swidler & Berlin v. United States, Independent Counsel Kenneth Starr argued that, in a posthumous context, 
the attorney-client privilege is not absolute and that a balancing test should apply to weigh the relative importance of 
the communication versus the need to disclose in a criminal matter. [FN184] He contended, and the court of appeals 
concurred, that the interest in determining whether a crime has been committed outweighs client confidentiality, 
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particularly when the financial interests of an estate are not at stake. [FN185] The Supreme Court rejected the argu-
ment and stated that the rationale for the testamentary exception is not financial in nature. [FN186] The rationale for 
the privilege is to further the client's interest, and without the privilege, the client may not have made communications 
about an issue with counsel in the first place. [FN187] 
 
       As the Swidler & Berlin dissent recognized, a privilege should operate only when necessary to achieve its purpose 
and the cost of recognizing an absolute privilege can be inordinately high. [FN188] In the corporate context the at-
torney-client privilege serves many purposes. [FN189] It encourages the officers and directors of corporations to make 
full disclosure to legal counsel, which is vital for counsel to provide competent legal advice to the corporation. 
[FN190] Such competent legal advice is especially needed by corporations that face many complex issues on a con-
sistent basis and will help foster legal compliance. [FN191] 
 
       While corporations are the means through which real persons seek personal objectives, a corporate counsel's sole 
client is the corporation and he does not owe a duty of confidentiality or loyalty to any individual representative of the 
corporation. [FN192] Short of meeting the test for the personal assertion of the attorney-client privilege with corporate 
counsel, as outlined in In re Bevill, Bresler & Schulman Asset Management Corp., directors, officers, employees, and 
shareholders may experience a sense of betrayal should counsel be compelled to disclose communications made by 
them to the *258 attorney. [FN193] However, any personalized sense of betrayal experienced by those persons is 
irrelevant since it is the corporation that enjoys the privilege and not the individual directors, officers, or employees. 
[FN194] As such, the common law rule, that the attorney-client privilege may be asserted on behalf of the decedent by 
his attorney, may not be applicable to statutorily defunct corporations since corporations exist as creatures of statutory 
law and possess only those properties conferred upon them by statute. [FN195] There is no “personal” ownership of 
the privilege by any individual, whether he is a former officer, director, or employee. [FN196] A statutorily defunct 
corporation enjoys only that existence, and corresponding attorney-client privilege, which relevant state statute may 
confer upon it. [FN197] Conceptually, the attorney-client privilege might apply to corporations, [FN198] and policy 
reasons also may support the desirability of the application to them. [FN199] However, it is a privilege of a personal 
nature and will not apply to an artificial entity, such as the defunct corporation, save some statutory or other legal 
authority allowing the artificial entity to do so. [FN200] As noted in Radiant Burners, Inc. v. American Gas Assoc., the 
privilege does not exist out of deference to any personal right, but rather as a result of policy considerations designed 
to facilitate the workings of justice. [FN201] Thus far, no legal authority has seen fit to extend the policy considera-
tions underpinning the privilege to statutorily defunct corporations. 
 

2. Constitutional Considerations 
 
       It also may be argued that the attorney-client privilege is necessary for a corporate criminal defendant to preserve 
its Fifth Amendment right against self-incrimination, its Sixth Amendment right to counsel, and its Fourth Amend-
ment right to privacy under the United States Constitution. [FN202] 
 
       Only natural persons enjoy the Fifth Amendment's privilege against self-incrimination. [FN203] Corporations do 
not enjoy the privilege since they do not *259 possess the dignity which is offended by compelled self-incrimination. 
[FN204] Further, because a corporation, unlike a natural person, is a “creature of the state,” the state reserves the right 
to investigate corporations to ensure they have not exceeded their statutory powers even if such investigations may 
demand the production of incriminating evidence. [FN205] Because the privilege in a corporate context is not a 
personal privilege belonging to individual corporate directors, officers, or employees, any argument asserting that 
compelling an attorney to testify against a former-corporate client at trial may cause the corporation to incriminate 
itself vicariously though the attorney's testimony probably would not pass legal muster. Corporations do not enjoy the 
privilege against self-incrimination, and the argument that representatives of a corporation would choose not to 
consult with an attorney for fear of incriminating the corporation, and thus, in essence, denying the corporation its 
Sixth Amendment right to counsel, must also be rejected. [FN206] Further, corporations do not have an unqualified 
right to enjoy the Fourth Amendment's right to be free from unreasonable search and seizure because, unlike indi-
viduals, corporations derive the privilege of their existence to act as artificial entities from the state and, as such, 
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government enjoys an enhanced level of regulation over them. [FN207] 
 

3. A Balancing Test? 
 
       Borrowing from the Independent Counsel's argument in Swidler & Berlin v. United States, an approach to de-
termining whether the attorney-client privilege should apply in the former-corporation setting may be the use of a 
balancing test. [FN208] That test would weigh the relative importance of the communication versus the need to dis-
close, whether in a criminal or a civil context. [FN209] However, a balancing test should be used with great caution. 
While there are several exceptions to the attorney-client privilege, e.g., the crime-fraud exception, the breach of duty 
exception, the testamentary exception, and the joint client exception, [FN210] it is widely accepted that the systemic 
benefits of the privilege dictate a cautious approach to allowing further exceptions. [FN211] 
 
        *260 The principle underlying the attorney-client privilege, the facilitation of the administration of justice by 
encouraging full disclosure by clients to their attorneys, applies equally to corporate clients and natural persons. 
[FN212] Indeed, because of the often complicated rules and regulations governing a corporate business, sound, frank 
legal advice is necessary to produce appropriate corporate behavior. [FN213] However, unlike natural persons, who 
act on their own behalf when seeking counsel from an attorney, a corporation acts through others, specifically its 
directors, officers, and employees. [FN214] Thus, while a natural person may be questioned directly, discovering 
corporate knowledge poses significant hurdles such as the failing memories of ex-corporate directors, officers, and 
employees, their unavailability, or deliberate evasiveness. [FN215] 
 
       As articulated by the dissent in Swidler & Berlin v. United States, the attorney-client privilege should operate 
where necessary to achieve its purpose but should not go unexamined when the interests of justice may be frustrated 
by its exercise. [FN216] In many instances, corporate knowledge may be obtainable only through the former corpo-
ration's counsel and it may be a matter of necessity, if justice is to be served, that the attorney-client privilege be 
pierced. [FN217] However, such a piercing may have negative implications on corporate directors, officers, or em-
ployees, who fear that communication with counsel may lose its privileged status should the corporation become 
statutorily defunct. [FN218] Therefore, an argument may be made that courts should compel the production of pri-
vileged material only when it is shown that the administration of justice will be frustrated by its exercise. [FN219] The 
best example of such a situation may be in a criminal or civil enforcement context when a showing is made that the 
communication at issue contains factual information that is not otherwise available and justice will be served only by 
its disclosure. [FN220] Indeed, although the decision is of limited precedential value, in the civil enforcement matter 
SEC v. Brenman, Raskin, Friedlob & Tenenbaum, P.C., a federal district court ordered a law firm to produce privi-
leged materials in response to a Securities and Exchange Commission *261 civil administrative subpoena because the 
corporation was no longer in existence. [FN221] As noted previously, the only cognizable attorney-client relationship 
that exists is that between the former corporation and the attorney. [FN222] Any sense of betrayal that the former 
corporation's directors, officers, or employees may feel with such a disclosure, or any sense of betrayal that the lawyer 
may feel, is vicarious, and thus, irrelevant. [FN223] 
 
       Further, a corporation enjoys only those rights and privileges which are conferred upon it by its state of incor-
poration, such as limited liability to shareholders. [FN224] If there is no provision for a statutorily defunct corporation 
to enjoy an infinite right to assert the attorney-client privilege, it is unlikely that a court will create one unless there is 
a compelling reason requiring the production of material. [FN225] Given these considerations, it may be argued that 
those acting on behalf of a corporation are given at least some notice that the attorney-client privilege may not survive 
the statutorily defunct corporation. [FN226] While such knowledge potentially may have some chilling effect on 
corporate directors', officers', and employees' consultation with attorneys, that chilling effect may be muted by the 
courts' limiting the piercing of the privilege to situations where there is a compelling need to do so. [FN227] These 
situations may be limited to where corporate knowledge may be unobtainable because it lies in the memory of a former 
corporate representative who is unavailable, forgetful, evasive, or silent. [FN228] In sum, in a defunct corporation 
context, there indeed may be some interests that outweigh the need for the client confidentiality protected by the 
privilege. [FN229] 
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VI. Conclusion 

 
       There is little precedent on the issue of the applicability of the attorney-client privilege to a corporation which 
ceases to exist for administrative reasons. Whether the reason for the demise of the corporation is a failure to comply 
with a state statute or because the corporation's period of duration as stated in its articles of incorporation has expired, 
it is not clear that the former corporation may assert an attorney-client privilege. Courts have not decisively resolved 
the issue and attorneys may have an ethical obligation to their corporate clients to inform them of the current state of 
the application of *262 the attorney-client privilege to statutorily defunct corporations. [FN230] This would include 
notifying clients that the issue is unresolved and that the courts may or may not allow the application of the attor-
ney-client privilege to the former corporation. [FN231] 
 
       However, because a corporation is a creature of a state statute, at present, the most persuasive argument on the 
issue may be that the former corporation enjoys only those privileges, such as an indefinite applicability of the at-
torney-client privilege, conferred upon it by statute. [FN232] If the individual states determine that there is a need for 
the inclusion of such a privilege statutorily, they are free to confer such a privilege upon corporations. [FN233] In the 
meantime, because of the policy consideration to encourage corporations to comply with the law and the need to 
encourage corporate representatives to seek confidential legal counsel in an increasingly complex regulatory envi-
ronment, a balancing test that allows for the piercing of the attorney-client privilege only when there is a compelling 
need to do so, may be the best solution to a complex problem. [FN234] While the potential for a piercing of the pri-
vilege may have some chilling effect on a corporation's consultation with counsel, that chilling effect may be limited 
because it will apply only in the case of a statutorily defunct corporation and only when a court is compelled to do so. 
[FN235] 
 
[FNa1]. The author is an Assistant United States Attorney for the Eastern District of Michigan and an Adjunct Pro-
fessor of Securities Regulation and Business Organizations at the University of Detroit Mercy School of Law. He has 
written this article in his individual capacity and the views expressed in it do not necessarily represent the views of the 
United States Department of Justice. 
 
[FN1]. Model Bus. Corp. Act § 14.20 (1984). 
 
[FN2]. Id. § 14.21. 
 
[FN3]. See infra Part II.B. 
 
[FN4]. See infra note 34 and accompanying text. 
 
[FN5]. See infra note 177 and accompanying text. 
 
[FN6]. See infra Part III.D. 
 
[FN7]. See infra Part III. 
 
[FN8]. 524 U.S. 399 (1998); see infra Part IV. 
 
[FN9]. See infra Part V. 
 
[FN10]. Black's Dictionary of Finance and Investment Terms 88 (3d ed. 1991). 
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[FN11]. Black's Law Dictionary 307 (5th ed. 1979). 
 
[FN12]. Id. (citing Trs. of Dartmouth Coll. v. Woodward, 17 U.S. (4 Wheat) 518, 657 (1819)). 
 
[FN13]. Susan Pace Hamill, The Origins Behind the Limited Liability Company, 59 Ohio St. L.J. 1459, 1484 (1999). 
 
[FN14]. Woodward, 17 U.S. at 636. “A corporation is an artificial being, invisible, intangible and existing only in 
contemplation of law. Being the mere creature of law, it possesses only those properties which the charter of its cre-
ation confers upon [it]. . . .” Id. Corporations are creations of state legislators. David G. Epstein et al., Business 
Structures 138 (2002). 
 
[FN15]. Epstein et al., supra note 14, at 138. This concept of limited liability means that while there is no limit on the 
amount of money an owner of a corporation may make from his investment in the entity, the most he may lose is the 
amount that he paid for the shares of stock he owns in the corporation. Id. There are four primary sources of corporate 
law: the state statute under which it is incorporated; its articles of incorporation, by-laws and other agreements be-
tween shareholders; legal precedent; and federal law. Id. at 140. 
 
[FN16]. Model Bus. Corp. Act § 2.03 (1984). Section 2.03 sets out where the articles are to be filed. Id. Section 2.02(a) 
sets out what the articles of incorporation must contain. Id. § 2.02(a). 
 
[FN17]. Epstein et al., supra note 14, at 181. 
 
[FN18]. Id. 
 
[FN19]. Id. 
 
[FN20]. See Model Bus. Corp. Act § 8.01, official cmt. (1984). 
 
[FN21]. Id. 
 
[FN22]. Epstein et al., supra note 14, at 623. 
 
[FN23]. Id. 
 
[FN24]. See Model Bus. Corp. Act § 14.20-.21 (1984). 
 
[FN25]. See id. 
 
[FN26]. Epstein et al., supra note 14, at 625. 
 
[FN27]. Id. 
 
[FN28]. Id. McDonald's would become the “surviving corporation,” and Bubba's Burrito's Inc. would be the “disap-
pearing corporation” since legally and factually it would no longer exist. Id. “‘When a merger takes effect . . . the 
separate existence of every corporation except the surviving corporation ceases.”'Id. (quoting Model Bus. Corp. Act § 
11.06 (1984)) (alteration in original). 
 
[FN29]. Epstein et al., supra note 14, at 660. 
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[FN30]. Id. 
 
[FN31]. Id. at 660-61. 
 
[FN32]. Id. at 661. Under the common law rule, a buyer of corporate assets does not become liable for the debts of the 
selling corporation. Id. 
 
[FN33]. Id. 
 
[FN34]. Chi. Title & Trust Co. v. Forty-One Thirty-Six Wilcox Bldg. Corp., 302 U.S. 120, 124-25 (1937). 
 
[FN35]. See Okla. Natural Gas Co. v. Oklahoma, 273 U.S. 257, 259 (1927). 
 
[FN36]. Chi. Title & Trust Co., 302 U.S. at 125. 
 
[FN37]. 8 John Henry Wigmore, Evidence in Trials at Common Law § 2292 (John T. McNaughton rev. 1961). The 
privilege may be waived by a disclosure to a third-party. See In re Sealed Case, 877 F.2d 976, 980 (D.C. Cir. 1989); 
United States v. Bump, 605 F.2d 548, 551 (10th Cir. 1979); Mendenhall v. Barber-Greene Co., 531 F. Supp. 951, 955 
(N.D. Ill. 1982); In re Grand Jury Proceedings, 73 F.R.D. 647, 651-52 (M.D. Fla. 1977). 
 
[FN38]. Edna Selan Epstein & Michael M. Martin, The Attorney-Client Privilege and the Work-Product Doctrine 1 
(2d ed. 1989). 
 
[FN39]. Id. 
 
[FN40]. Id. (citing Wigmore, supra note 37, § 2290). 
 
[FN41]. Id. 
 
[FN42]. Id. Although today the privilege is the client's prerogative, as the legal expert, it is the attorney who is nec-
essarily the guardian of the privilege. See id. at 1-2. It is the attorney who must advise the client when the privilege 
exists and counsel the client to assert the privilege. Id. at 1. It is also the attorney who is called on to review documents 
to make sure that privileged ones are not inadvertently disclosed. See id. at 23. 
 
[FN43]. Id. at 25. 
 
[FN44]. Radiant Burners, Inc. v. Am. Gas Ass'n, 320 F.2d 314, 319 (7th Cir. 1963). 
 
[FN45]. See United States v. Plache, 913 F.2d 1375, 1381 (9th Cir. 1990). 
 
[FN46]. 449 U.S. 383, 395 (1981). Generally, for a communication to be protected under the Upjohn analysis, an 
employee of the corporation must have made the communication to the attorney, the communication must have been 
made at the direction of a corporate superior and the communication must have been within the scope of the em-
ployee's corporate duties. See id. at 394-95. Courts have held that a corporation may assert the privilege to commu-
nications between former employees and corporate counsel concerning matters within the scope of the former em-
ployees' duties within the corporation. See Better Gov't Bureau, Inc. v. McGraw (In re Allen), 106 F.3d 582, 606 (4th 
Cir. 1997); City of Long Beach v. Standard Oil Co. (In re Coordinated Pretrial Proceedings in Petroleum Prods. An-
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titrust Litig.), 658 F.2d 1355, 1361 n.7 (9th Cir. 1981). 
 
[FN47]. Commodity Futures Trading Comm'n v. Weintraub, 471 U.S. 343, 349 (1985). 
 
[FN48]. Id. 
 
[FN49]. Id. 
 
[FN50]. See Paul R. Rice, Attorney-Client Privilege in the United States § 4:41 (2d ed. 1999) (emphasis in original); 
O'Leary v. Purcell Co., 108 F.R.D. 641, 644 (M.D.N.C. 1985). 
 
[FN51]. See Rice, supra note 50, § 4:41; Telectronics Proprietary, Ltd. v. Medtronic, Inc., 836 F.2d 1332, 1337 (Fed. 
Cir. 1988); Polycast Tech. Corp. v. Uniroyal, Inc., 125 F.R.D. 47, 50 (S.D.N.Y. 1989). 
 
[FN52]. See Rice, supra note 50, § 4:42. 
 
[FN53]. Id. § 4:27. 
 
[FN54]. Id. 
 
[FN55]. Id.; Commodity Futures Trading Comm'n v. Weintraub, 471 U.S. 343 (1985). “A distinction has been drawn 
between a trustee who is appointed under [a] Chapter 7 [bankruptcy proceeding] to liquidate a defunct corporation and 
the trustee who is appointed to assume management responsibilities in an ongoing entity.” Rice, supra note 50, § 4:42. 
Courts have held that a trustee under Chapter 7 is a liquidator of assets and has no rights, including that of being able to 
assert the privilege, other than those emanating only from the sale of the assets. Id. (citing Bagdan v. Beck, 140 F.R.D. 
660 (D.N.J. 1991); FDIC v. Amundson, 682 F. Supp. 981, 986-88 (D. Minn. 1988)). However, other courts have 
rejected the notion that a Chapter 7 trustee does not have the power to assert or waive the attorney-client privilege. Id. 
(citing Walderschmidt v. Compcare Health Servs. (In re Peck Foods), 196 B.R. 434, 438-39 (Bankr. E.D. Wisc. 
1996)). 
 
[FN56]. See Rice, supra note 50, § 4:41; Sobol v. E.P. Dutton, Inc., 112 F.R.D. 99, 102-03 (S.D.N.Y. 1986); Celanese 
Corp. v. Leesona Corp. (In re Yarn Processing Patent Validity Litig.), 530 F.2d 83, 90-91 (5th Cir. 1976). 
 
[FN57]. Wigmore, supra note 37, § 2290. 
 
[FN58]. Id. 
 
[FN59]. Id. 
 
[FN60]. Vincent C. Alexander, The Corporate Attorney-Client Privilege: A Study of the Participants, 63 St. John's L. 
Rev. 191, 216 (1989). 
 
[FN61]. Id. at 216-17. 
 
[FN62]. Id. at 217; see also Wigmore, supra note 37, § 2290 (discussing attorney-client privilege). 
 
[FN63]. Alexander, supra note 60, at 217; see also Wigmore, supra note 37, §§ 2290-91 (discussing attorney-client 
privilege). 
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[FN64]. Rice, supra note 50, at 739. 
 
[FN65]. Id. 
 
[FN66]. Id. 
 
[FN67]. Paul A. Gordon, Evidence/Professional Responsibility-Life After Death: The Attorney-Client Privi-
lege-Swidler & Berlin v. United States, 118 S. Ct. 2081 (1998), 72 Temp. L. Rev. 493, 499 (1999). This theory also is 
commonly known as the “instrumental justification” for the attorney-client privilege. Id. 
 
[FN68]. Id. at 500. 
 
[FN69]. Id. 
 
[FN70]. Id. 
 
[FN71]. Id. The Fifth Amendment provides, in pertinent part, that “no person shall be . . . compelled in any criminal 
case to be a witness against himself . . . .” U.S. Const. amend. V. The Sixth Amendment provides, in pertinent part, that 
“[i]n all criminal prosecutions, the accused shall enjoy the right to . . . have the Assistance of Counsel for his defense.” 
Id. amend. VI. 
 
[FN72]. Gordon, supra note 67, at 500. 
 
[FN73]. Id. 
 
[FN74]. Id. 
 
[FN75]. Id. at 500-01; see, e.g., Upjohn Co. v. United States, 449 U.S. 383, 389 (1989) (recognizing only the in-
strumental justification as a policy for the existence of the attorney-client privilege). 
 
[FN76]. Model Rules of Prof'l Conduct R. 1.1 (2001) [hereinafter Model Rules]. 
 
[FN77]. Id. at R. 1.6. 
 
[FN78]. Gordon, supra note 67, at 501 (quoting John W. Strong, McCormick on Evidence § 87.1 (4th ed. 1999) (al-
teration in original)). The crime-fraud exception does not apply to legal advice obtained by the client for defense 
against a charge of past crimes or misconduct. See id. 
 
[FN79]. See Model Rules, supra note 76, at R. 1.6. Also, a client assertion of an “advice of counsel” defense to alle-
gations of wrongdoing waives the attorney-client privilege. United States v. Bilzerian, 926 F.2d 1285 (2d Cir. 1991); 
Smith v. Alyeska Pipeline Serv., 538 F. Supp. 977, 979 (D. Del. 1982). 
 
[FN80]. Gordon, supra note 67, at 501-02. 
 
[FN81]. Id. 
 
[FN82]. Id. at 502 n.85. 
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[FN83]. Id. 
 
[FN84]. Alexander, supra note 60, at 220. 
 
[FN85]. Id.; see Radiant Burners, Inc. v. Am. Gas Ass'n, 320 F.2d 314, 319 (7th Cir. 1963); Edison Elec. Light Co. v. 
U.S. Elec. Lighting Co., 44 F. 294, 298 (C.C.S.D.N.Y. 1890); W. Union Tel. Co. v. Balt. & Ohio Tel. Co., 26 F.2d 55, 
56-57 (C.C.S.D.N.Y. 1885); Davenport Co. v. Pa. R.R., 31 A. 245, 246 (1895). That the privilege has been recognized 
as available to corporations for more than a century is not open to serious question. Radiant Burners, 320 F.2d at 319 
(extensive citations omitted); see also United States v. Louisville & Nashville R.R., 236 U.S. 318 (1915) (holding that 
the desirability of protecting the attorney-client privilege is well known). 
 
[FN86]. 320 F.2d at 323. The Seventh Circuit reversed the Northern District of Illinois which had ruled that there was 
no precedent specifically holding that the attorney-client privilege applied to corporations. See Radiant Burners, Inc. 
v. Am. Gas Ass'n, 207 F. Supp. 771 (N.D. Ill. 1962), supplemented, 209 F. Supp. 321 (N.D. Ill. 1962). The district 
court considered the question of whether the privilege applied to a corporation to be an open one and that, absent 
legislative enactment granting the privilege, corporations could not utilize it. Id. at 773. The court likened the attor-
ney-client privilege to the privilege against self-incrimination and reasoned that like the privilege against 
self-incrimination, the attorney-client privilege was “historically and fundamentally personal in nature.” Id. Since the 
corporation, the court analyzed, was a creature of state statute and not a natural entity, it could not, without legislative 
action, use a privilege that was “historically created only for natural persons.” Id. The court also reasoned that it would 
be impossible for a corporation to maintain the confidentiality of documentary communications with counsel. Id. 
 
[FN87]. Radiant Burners, 320 F.2d at 322. 
 
[FN88]. Id. at 321 (citing Symposium, The Lawyer-Client Privilege: Its Application to Corporations, the Role of 
Ethics, and Its Possible Curtailment, 56 Nw. U. L. Rev. 235, 241 (1961)). The court also referenced Rule 209 of the 
American Law Institute's Model Code of Evidence, published in 1942, and Rule 26(3) of the then Uniform Rules of 
Evidence which recognized that “‘client means a person or corporation or other association that, directly or through an 
authorized representative, consults a lawyer or the lawyer's representative, for the purpose of retaining the lawyer or 
securing legal service from him in his professional capacity . . . .”’ Id. at 322 (quoting Model Code of Evidence R. 209 
(1942)) (omission in original). 
 
[FN89]. Id. at 323-24. 
 
[FN90]. Id. at 324. Whether a corporation maintains or dissipates its privilege must be resolved on a case-by-case 
basis. Id. The Radiant Burners court, however, did note that “the privilege would never be available to allow a cor-
poration to funnel its papers and documents into the hands of its lawyers for custodial purposes and thereby avoid 
disclosure.” Id. 
 
[FN91]. Alexander, supra note 60, at 222. 
 
[FN92]. Commodity Futures Trading Comm'n v. Weintraub, 471 U.S. 343, 348 (1985). 
 
[FN93]. Alexander, supra note 60, at 222. 
 
[FN94]. Id. 
 
[FN95]. Id. “[F]or corporations and individuals, the attorney-client privilege serves the function of promoting full and 
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frank communications between attorneys and their clients. It thereby encourages observance of the law and aids in the 
administration of justice.” Weintraub, 471 U.S. at 348. 
 
[FN96]. Alexander, supra note 60, at 222. 
 
[FN97]. Id. at 222 n.106; see G.M. Leasing Corp. v. United States, 429 U.S. 338, 353-54 (1977). The Freedom of 
Information Act exempts corporate trade secrets and confidential commercial information from disclosure. Freedom 
of Info. Act, 5 U.S.C. § 552(b)(4) (2000). 
 
[FN98]. Alexander, supra note 60, at 222-23. 
 
[FN99]. 338 U.S. 632, 651 (1950) (citing Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J., dis-
senting)). 
 
[FN100]. Id. at 652. 
 
[FN101]. Id. 
 
[FN102]. Id. In Morton Salt, the Supreme Court held that Morton Salt must comply with injunctions commanding 
them to file certain corporate information to substantiate compliance with a Federal Trade Commission cease and 
desist order. Id. at 652-53. The Court said that the “Federal Government allows [corporations] the privilege of en-
gaging in interstate commerce” and “[f]avors from the government often carry with them an enhanced measure of 
regulation.” Id. at 652 (citations omitted). 
 
[FN103]. Alexander, supra note 60, at 224. 
 
[FN104]. Id. 
 
[FN105]. Id. 
 
[FN106]. Id. 
 
[FN107]. Id. As Wigmore states, the consideration of treachery as a justification for the application of the privilege to 
corporate representatives is “not to be dismissed with a sneer.” Wigmore, supra note 37, § 2291. This sense of trea-
chery refers to the feeling an attorney may experience if he were required to testify against corporate representatives. 
Id. 
 
[FN108]. See Fed. R. Civ. P. 30. 
 
[FN109]. See id. 
 
[FN110]. Id. at R. 30(b)(6). The Rule provides that a party may name as a deponent a corporation and that the cor-
poration must designate a representative, with knowledge of the facts in issue, to testify on its behalf. Id. 
 
[FN111]. Id. at R. 33, 34. 
 
[FN112]. See Model Rules, supra note 76, at R. 4.2 (“In representing a client, a lawyer shall not communicate about 
the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, 
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unless the lawyer has the consent of the other lawyer or is authorized by law to do so.”). Comment 4 to Rule 4.2 states 
as follows: 
                      In the case of an organization, this Rule prohibits communications by a lawyer for another person or 
entity concerning the matter in representation with persons having a managerial responsibility on behalf of the or-
ganization, and with any other person whose act or omission in connection with that matter may be imputed to the 
organization for purposes of civil or criminal liability or whose statement may constitute an admission on the part of 
the organization. 
Id. at R. 4.2, cmt. 4. Rule 4.2 does not apply to former employees. See ABA Comm. on Ethics and Prof'l Responsi-
bility, Formal Op. 91-359 (1991) (holding that Rule 4.2 does not extend to former employees, including former ma-
nagerial employees); Valasis v. Samelson, 143 F.R.D. 118, 123 (E.D. Mich. 1992). 
[FN113]. Alexander, supra note 60, at 228. 
 
[FN114]. Id. at 228-29. 
 
[FN115]. Id. at 229. 
 
[FN116]. Id. at 230. 
 
[FN117]. Id. In civil litigation, a party may assert that an inference should be drawn against a party who has asserted 
the Fifth Amendment privilege during pre-trial discovery. See Lefkowitz v. Cunningham, 431 U.S. 801, 808 n.5 
(1977) (holding that an adverse inference based on a party's refusal to testify in an administrative proceeding is per-
missible if it is only one of a number of factors considered by the finder of fact); Baxter v. Palmigiano, 425 U.S. 308, 
316-20 (1976) (upholding a prior disciplinary action against an inmate based, in part, on an adverse inference drawn 
from an inmate's assertion of the privilege); RAD Servs., Inc. v. Aetna Cas. & Sur. Co. 808 F.2d 271, 275-77 (3d Cir. 
1986) (determining that nothing forbids imputing to a corporation the silence of its personnel); Pagel, Inc. v. SEC, 803 
F.2d 942, 946-47 (8th Cir. 1986) (finding that the drawing of an adverse inference is appropriate where it served only 
to support already established findings); Brink's Inc. v. City of New York, 717 F.2d 700, 707-10 (2d Cir. 1983) (ruling 
that employees' refusal to respond to questions regarding pilferage of coin boxes was allowed as circumstantial evi-
dence of employer's negligent conduct); SEC v. Musella, 578 F. Supp. 425 (S.D.N.Y. 1984) (holding that a defen-
dant's refusal to testify and produce records was considered by the court in deeming that evidence presented by the 
SEC was sufficient to support the issuance of a preliminary injunction); SEC v. Scott, 565 F. Supp. 1513, 1533 
(S.D.N.Y. 1983) (allowing an adverse inference to be drawn against parties to civil actions when they refuse to testify 
in response to probative evidence offered against them). While an employee's assertion of the Fifth Amendment 
privilege may support an adverse inference against the corporation, that inference generally will not serve as a subs-
titute for affirmative proof. Alexander, supra note 60, at 230-31. 
 
[FN118]. Alexander, supra note 60, at 231. 
 
[FN119]. Id. 
 
[FN120]. Id. at 230. 
 
[FN121]. See id. (citation omitted). 
 
[FN122]. 524 U.S. 399 (1998). 
 
[FN123]. Gordon, supra note 67, at 503. However, commentators have argued that the rule applies only to individuals 
asserting the privilege and not to entities that wish to make such an assertion. Id. at 503 n.86. 
 
[FN124]. Id. (quoting Wigmore, supra note 37, § 2223, at 630) (alteration in original). 
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[FN125]. See, e.g., Wigmore, supra note 37, § 2323, at 630-31. 
 
[FN126]. Gordon, supra note 67, at 504. 
 
[FN127]. Id. 
 
[FN128]. Id. 
 
[FN129]. Id. 
 
[FN130]. See id. at 504-05 (quoting United States v. Osborn, 561 F.2d 1334, 1340 (9th Cir. 1977) (first alteration in 
original)); see supra text accompanying note 81. 
 
[FN131]. See 544 P.2d 1084, 1086 (Ariz. 1976). 
 
[FN132]. Id. at 1085. 
 
[FN133]. Id. at 1086-87. 
 
[FN134]. Id. 
 
[FN135]. Id. at 1086. Prior to making the attempt to testify, the attorneys consulted with the Arizona State Bar's Ethics 
Committee. Id. at 1087. 
 
[FN136]. Id. at 1086. 
 
[FN137]. See id. The supreme court did reverse the judgment of the trial court on the grounds that the trial court 
erroneously excluded expert testimony. Id. 
 
[FN138]. 524 U.S. 399, 401 (1998). 
 
[FN139]. Id. 
 
[FN140]. Id. 
 
[FN141]. Id. at 401-02. 
 
[FN142]. Id. at 402. 
 
[FN143]. Id. 
 
[FN144]. A federal “district court's role in the enforcement of an administrative subpoena is a limited one.” United 
States v. Markwood, 48 F.3d 969, 976 (6th Cir. 1995). In determining whether to grant a petition for enforcement, the 
court must determine whether the issuing authority has met the statutory requirements for the issuance and enforce-
ment of the subpoena. Id. at 976-77. Next, the court must determine whether the issuing authority has “complied with 
the judicially created standards for enforcement of the subpoena.” Id. at 977. In United States v. Powell, the Supreme 
Court set forth the elements the issuing authority must meet in order to obtain judicial enforcement of an administra-
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tive subpoena. 379 U.S. 48, 57-58 (1964). First, the investigation must be conducted pursuant to a legitimate purpose; 
next, the inquiry must be relevant to that purpose; third, the information sought must not already be within the ad-
ministrative agency's possession; and, finally, the required administrative steps must have been followed. Id. 
 
[FN145]. Swidler & Berlin, 524 U.S. at 402. The “work-product” doctrine was developed in Hickman v. Taylor, and 
codified in Federal Rule of Civil Procedure 26(b)(3). 329 U.S. 495, 509-10 (1947); Fed. R. Civ P. 26(b)(3). The Rule 
“protects materials prepared by an attorney acting for his client in anticipation of litigation absent a showing of ne-
cessity or justification for disclosure by the party seeking the documents.” Republican Party of N.C. v. Martin, 136 
F.R.D. 421, 428-29 (E.D.N.C. 1991). “The work product doctrine is separate from, and broader than, the attor-
ney-client privilege.” Id. at 429. Unlike the attorney-client privilege, the doctrine is not designed to protect client 
confidences. Id. Rather, the work product doctrine seeks to shelter “‘the mental processes of the attorney, providing a 
privileged area within which he can analyze and prepare his client's case.”’ Id. (quoting United States v. Nobles, 422 
U.S. 225, 238 (1975)). 
 
[FN146]. In re Sealed Case, 124 F.3d 230, 231 (D.C. Cir. 1997). 
 
[FN147]. Swidler & Berlin, 524 U.S. at 402. 
 
[FN148]. Id. 
 
[FN149]. Id. The dissenting appellate judge would have affirmed the district court in concluding that there was no 
persuasive reason to depart from the common law rule that the privilege survives death given the importance of the 
privilege to full and frank client communication. Id. at 403. 
 
[FN150]. Id. 
 
[FN151]. Id. (quoting Fed. R. Evid. 501). 
 
[FN152]. Id. at 410 (quoting Funk v. United States, 290 U.S. 371, 381 (1933)). 
 
[FN153]. Id. at 406. 
 
[FN154]. Id. 
 
[FN155]. Id. (citing Glover v. Patten, 165 U.S. 394, 406-08 (1897)). 
 
[FN156]. Id. at 408 (citing Jaffee v. Redmond, 518 U.S. 1, 12 (1996)). 
 
[FN157]. Id. 
 
[FN158]. Id. at 411 (O'Connor, J., dissenting). 
 
[FN159]. Id. at 412. 
 
[FN160]. Id. (quoting Cohen v. Jenkintown Cab Co., 357 A.2d 689, 693-94 (Pa. Super. Ct. 1976) (alteration in 
original)). 
 
[FN161]. Id. at 413 (citing In re Sealed Case, 124 F.3d 230, 233-34 (D.C. Cir. 1997)). 
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[FN162]. Id. 
 
[FN163]. Id. at 413-14. 
 
[FN164]. Id. at 414-15. 
 
[FN165]. Id. at 406 (Rehnquist, C.J., majority opinion); see Cal. Evid. Code Ann. §§ 952, 954 (West 1995); Cohen, 
357 A.2d at 693-94. 
 
[FN166]. See Strong, supra note 78, § 87.1. 
 
[FN167]. See, e.g., Rundle v. Del. & Raritan Canal Co., 55 U.S. (14 How.) 80, 98 (1852). 
 
[FN168]. See supra notes 16-21 and accompanying text. 
 
[FN169]. SEC v. Brenman, Raskin, Friedlob & Tenenbaum P.C., No. 92 C 7253 (N.D. Ill. Nov. 13, 1992) (unpub-
lished decision) (on file with author). 
 
[FN170]. Brief for Applicant, Brenman (No. 92 C 7253). Prior to revocation of its corporate charter Calico was a 
“blind pool” issuer of securities. Id. A “blind pool” is a corporation without current operations that is organized to 
evaluate and effectuate acquisitions and mergers with other companies that are as yet unidentified. In re Meyer 
Blinder, SEC Release No. 39180 (Oct. 1, 1997). See supra note 144 for a discussion of the elements of a subpoena 
enforcement action. 
 
[FN171]. Brief for Applicant at 6, Brenman (No. 92 C 7253). 
 
[FN172]. Brenman (No. 92 C 7253). 
 
[FN173]. Id.; see Brief for Applicant, Brenman (No. 92 C 7253). 
 
[FN174]. United States v. Lawless, 709 F.2d 485, 487 (7th Cir. 1983). 
 
[FN175]. See supra notes 16-21 and accompanying text. 
 
[FN176]. See supra note 34 and accompanying text. 
 
[FN177]. Commodity Futures Trading Comm'n v. Weintraub, 471 U.S. 343, 349 (1985). When an executive or an 
employee of an entity claims that communications with the entity's counsel are protected by the attorney-client pri-
vilege, courts often require the proponent to satisfy the test set out in In re Bevill, Bresler & Schulman Asset Man-
agement Corp., 805 F.2d 120, 123 (3d Cir. 1986). The corporate officer must prove that (1) he approached corporate 
counsel explicitly seeking legal advice; (2) he made clear to corporate counsel that he was seeking legal advice in his 
individual rather than representative capacity; (3) corporate counsel agreed to communicate with him in that capacity, 
realizing that a conflict might arise; (4) the officer has the burden to prove that those conversations were confidential; 
and (5) the officer must “show that the substance of their conversations with [counsel] did not concern matters within 
the company or the general affairs of the company.” In re Grand Jury Investigation, 575 F. Supp. 777, 780 (N.D. Ga. 
1983); see Weintraub, 471 U.S. at 348; Intervenor v. United States (In re Grand Jury Subpoenas), 144 F.3d 653, 659 
(10th Cir. 1998); see also United States v. Int'l Bhd. of Teamsters, 119 F.3d 210, 214 (2d Cir. 1997) (explaining the 
“broad outlines” of the privilege); United States v. Keplinger, 776 F.2d 678, 699-701 (7th Cir. 1986) (explaining when 
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the privilege may be invoked). 
 
[FN178]. Chi. Title & Trust Co. v. Forty-One Thirty-Six Wilcox Bldg. Corp., 302 U.S. 120, 125 (1937). 
 
[FN179]. Okla. Natural Gas Co. v. Oklahoma, 273 U.S. 257, 259 (1927). 
 
[FN180]. See Chi. Title & Trust Co., 302 U.S. at 125. 
 
[FN181]. 524 U.S. 399, 410-11 (1998); see supra notes 138-57 and accompanying text. 
 
[FN182]. See supra notes 158-65 and accompanying text. 
 
[FN183]. Wigmore, supra note 37, § 2324 n.2. 
 
[FN184]. Swidler & Berlin, 524 U.S. at 406; see supra notes 153-57 and accompanying text. 
 
[FN185]. In re Sealed Case, 124 F.3d 230, 231 (1997). 
 
[FN186]. Swidler & Berlin, 524 U.S. at 406, 408; see supra notes 153-57 and accompanying text. 
 
[FN187]. Swidler & Berlin, 524 U.S. at 406, 408. 
 
[FN188]. Id. at 412-13 (O'Connor, J., dissenting); see supra notes 158-65 and accompanying text. 
 
[FN189]. See Alexander, supra note 60. 
 
[FN190]. Alexander, supra note 60, at 222; see supra note 95 and accompanying text. 
 
[FN191]. See supra notes 93-95 and accompanying text. 
 
[FN192]. See supra notes 103-07 and accompanying text. 
 
[FN193]. 805 F.2d 120, 123 (3d Cir. 1986); see supra notes 104-07, 165 and accompanying text. 
 
[FN194]. See supra notes 105-07 and accompanying text. Corporate counsel may feel uncomfortable revealing such 
communications but the privilege does not belong to him either. See supra notes 105-07 and accompanying text. 
 
[FN195]. See supra note 14 and accompanying text. 
 
[FN196]. See Commodity Futures Trading Comm'n v. Weintraub, 471 U.S. 343, 348-49 (1985). 
 
[FN197]. See supra note 14 and accompanying text. 
 
[FN198]. See Radiant Burners, Inc. v. Am. Gas Ass'n, 320 F.2d 314, 323 (7th Cir. 1963). 
 
[FN199]. Alexander, supra note 60, at 222. One of those policy reasons may be the need for sound legal advice in a 
complicated regulatory world. 
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[FN200]. See Trs. of Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518, 636 (1819); Epstein et al., supra note 
14, at 138; supra notes 11-15 and accompanying text. 
 
[FN201]. Radiant Burners, 320 F.2d at 321 (citing Symposium, supra note 88, at 241); see supra notes 86-90 and 
accompanying text. 
 
[FN202]. See supra notes 68-75 and accompanying text; supra notes 96-102 and accompanying text. 
 
[FN203]. Strong, supra note 78, § 140. The Supreme Court has held that the Fifth Amendment does not protect the 
contents of business records. See Braswell v. United States, 487 U.S. 99, 102 (1988); United States v. Doe, 465 U.S. 
605, 612 (1984). 
 
[FN204]. See Braswell, 487 U.S. at 105 (citing Hale v. Henkel, 201 U.S. 43, 74-75 (1906)). Unincorporated associa-
tions, such as labor unions, also do not enjoy the privilege. Id. at 107 (citing United States v. White, 322 U.S. 694 
(1994)). 
 
[FN205]. Id. (citing Hale, 201 U.S. at 75). 
 
[FN206]. See supra notes 68-75 and accompanying text. 
 
[FN207]. See United States v. Morton Salt Co., 338 U.S. 632, 652 (1950); supra notes 96-102 and accompanying text. 
 
[FN208]. See supra Part IV. 
 
[FN209]. See supra Part IV. 
 
[FN210]. See supra Part III.B. 
 
[FN211]. See Swidler & Berlin v. United States, 524 U.S. 399, 402-03 (1998); State v. Macumber, 544 P.2d 1084, 
1086 (Ariz. 1976). 
 
[FN212]. Commodity Futures Trading Comm'n v. Weintraub, 471 U.S. 343, 348 (1985); Radiant Burners, Inc. v. Am. 
Gas Ass'n, 320 F.2d 314, 324 (7th Cir. 1963); see supra notes 87-91 and accompanying text. 
 
[FN213]. See supra note 95 and accompanying text. 
 
[FN214]. See supra notes 17-21 and accompanying text. 
 
[FN215]. See supra notes 113-21 and accompanying text. 
 
[FN216]. 524 U.S. at 412 (O'Connor, J., dissenting). 
 
[FN217]. See supra notes 113-21 and accompanying text. 
 
[FN218]. See supra notes 87-89 and accompanying text. 
 
[FN219]. Swidler & Berlin, 524 U.S. at 412. 
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[FN220]. But cf. State v. Macumber, 544 P.2d 1084 (Ariz. 1976) (holding that the attorney-client privilege could not 
be waived even when the attorney's deceased client had previously confessed to committing the murders at issue). 
 
[FN221]. No. 92 C 7253 (N.D. Ill. Nov. 13, 1992) (unpublished decision). 
 
[FN222]. See Alexander, supra note 60, at 224; see supra note 106 and accompanying text. 
 
[FN223]. See supra notes 105-07 and accompanying text. 
 
[FN224]. See supra notes 109-10 and accompanying text. 
 
[FN225]. See supra Part V.C.3. 
 
[FN226]. See supra Part V.C.3. 
 
[FN227]. See supra Part V.C.3. 
 
[FN228]. See supra notes 113-21 and accompanying text. 
 
[FN229]. See, e.g., In re Sealed Case, 124 F.3d 230, 231 (1997). 
 
[FN230]. Aquanetta A. Knight, Swidler & Berlin v. United States: The Derogation of the Attorney-Client Privilege, 
43 How. L.J. 243, 272 (2000). 
 
[FN231]. Id. 
 
[FN232]. See supra Part V.B. 
 
[FN233]. See supra Part V.B. 
 
[FN234]. See supra Part V.C. 
 
[FN235]. See supra Part V.C.3. 
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